EXECUTIVE NOTE

THE PROTECTION OF VULNERABLE GROUPS (SCOTLAND) ACT 2007
(AUTOMATIC LISTING) (SPECIFIED CRITERIA) ORDER 2010

SSI 2010/241
Powers under which Instrument is made

1. The Protection of Vulnerable Groups (Scotland) Act 2007 (Automatic Listing)
(Specified Criteria) Order 2010 (“the Automatic Listing Order””) will be made by
Scottish Ministers in exercise of powers conferred by sections 14(3) and (4) , 98 and
100(2) of the Protection of Vulnerable Groups (Scotland) Act 2007 (“the 2007 Act”),
to specify the criteria for automatic listing in the children’s and, or adults’ lists and to
make provision for courts to give conviction information to Ministers.

Parliamentary procedure

2. This Scottish Statutory Instrument is a class 1 instrument subject to the affirmative
procedure at the Scottish Parliament.

Summary of policy proposals

The Protection of Vulnerable Groups (Scotland) Act 2007

3. Under Part5 of the Police Act 1997 (“the 1997 Act”), the Scottish Ministers may
carry out criminal record checks. There are currently three levels of checks: the
criminal conviction certificate (basic disclosure); the criminal record certificate
(standard disclosure); and the enhanced criminal record certificate (enhanced
disclosure). Most enhanced checks are carried out for the purpose of assessing the
suitability of a person for working with vulnerable groups. Around 700,000 people in
Scotland work with vulnerable groups, either through their paid employment or as
volunteers. Since April 2002, the Scottish Government and BT have worked in
partnership as Disclosure Scotland to provide criminal record checks for Scotland.
Since then, over 4.6 million applications have been made for basic, standard and
enhanced disclosures. In the 2008/09 financial year, 360,000 enhanced disclosures
were processed for the purposes of working with vulnerable groups.

4. Since January 2005, the Scottish Ministers have kept a list of individuals who are
considered unsuitable to work with children - the Disqualified from Working with
Children List - introduced by the Protection of Children (Scotland) Act 2003. It is an
offence for anyone on the list to work in a child care position in Scotland. In the first
five years of operation, 393 individuals have been listed on DWCL.

5. The 2007 Act (when fully commenced) will provide for a new vetting and barring
scheme. This means that the use of disclosure checks under the 1997 Act for work
with children and protected adults will end. They will be replaced by new types of
disclosure requests under the 2007 Act. For ease of reference, the Scottish
Government is referring to this as the PVG Scheme. The PVG Scheme will ensure
that those who either have regular contact with vulnerable groups through the



workplace, or who are otherwise in regulated work, do not have a history of abusive
behaviour. It will exclude people who are known to be unsuitable, on the basis of past
behaviour, from working with children and/or protected adults and detect those who
become unsuitable while in the workplace. The Scottish Ministers will continue to
keep a list of individuals who are considered to be unsuitable to work with children
(“the children’s list). Under the 2007 Act, the Scottish Ministers will, for the first
time in Scotland, keep a list of those who are barred from working with protected
adults (“the adults’ list”).

The PVG Scheme will be managed and delivered by Disclosure Scotland as an
executive agency, which will also continue to deliver the other types of disclosure
(which will still be available under the 1997 Act for checks which are not for the
purposes of work with children or protected adults). A new team within Disclosure
Scotland will receive and consider referrals and take decisions, on behalf of Scottish
Ministers, about those people who may be unsuitable to work with children or
protected adults. The team will gather and assess all relevant information to make
listing decisions.

For more information about how the PVG Scheme will work, see the draft guidance
and FAQs which have been published on the Scottish Government website:
www.scotland.gov.uk/pvglegislation

The Automatic Listing Order

Provisions of the 2007 Act

8.

10.

Section 14(1) of the 2007 Act provides that the Scottish Ministers must automatically
list an individual in the children’s list where any of the specified criteria are satisfied
in relation to the individual. Under section 14(2) the Scottish Ministers must
automatically list an individual in the adults’ list where any of the specified criteria
are met in relation to the individual. Section 14(3) provides for the Scottish Ministers
to specify the criteria for the purposes of subsection (1) and (2). The purpose of the
Automatic Listing Order is to specify those criteria. The Automatic Listing Order
specifies separate lists of offences, relating to the children’s list and relating to the
adults’ lists.

Conviction on indictment (or acquittal on the ground of insanity / plea in bar of trial)
of one of the specified offences set out in the Automatic Listing Order will lead to
automatic listing. These offences are regarded as behaviour so reprehensible that the
individual would be unable to provide an explanation or mitigation for his or her
actions such as to cause the Scottish Ministers not to list that individual. Similar
offences committed by scheme members either under military law or the law of
England and Wales, Northern Ireland, the Channel Islands and Isle of Man are also
specified.

The purpose of this instrument is to ensure that on or after the date of commencement
of the PVG Scheme, an individual of any age, who is convicted on indictment of an
offence specified in the Automatic Listing Order, will be automatically listed in the
children’s list and the adults’ list without further procedure or right of appeal. The
Automatic Listing Order specifies the same criteria for inclusion in the children’s list
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12.

13.

14.

and the adults’ list and therefore an individual convicted of a specified offence will be
automatically listed in both lists.

. A listed individual will be barred from undertaking regulated work with children or

regulated work with adults and prevented from remaining in, or enrolling as a member
of, the PVG Scheme.

There is provision at section 25 of the 2007 Act to allow individuals to apply for
removal from the lists in two situations. Firstly, an individual can apply for removal
from the list after the completion of a prescribed period. The prescribed period will
be 10 years from the date the individual was listed, or 5 years from the date the
individual was listed if the individual was under 18 years at the time the offence
which led to automatic listing was committed. These periods are prescribed by the
Protection of Vulnerable Groups (Scotland) Act 2007 (Applications for Removal from
Lists and Late Representations) (Procedure Etc.) Regulations 2010. Secondly, an
individual can apply to be removed from the list where they can demonstrate their
circumstances have changed.

However, the 2007 Act does not include an automatic right of removal. Disclosure
Scotland will carry out a complete assessment of the individual before deciding
whether to remove the individual from the list. Frivolous applications will not be
considered. So for example, although an individual may have been released from a
prison sentence (technically a change in circumstances), they must also be able
demonstrate that overall they are no longer unsuitable to perform regulated work.

There is provision at section 27 of the 2007 Act for appeal to the sheriff against the
Scottish Ministers’ decision to refuse an application for removal from the list. There
is a further right of appeal to the sheriff principal and on to the Inner House of the
Court of Session on a point of law.

Offences leading to automatic listing

15.

16.

Automatic listing is reserved for only the most serious offences, conviction of which
suggests the individual is unequivocally unsuitable to work with children and
protected adults. The Scottish Government considers that the offences which reflect
this level of unambiguous unsuitability are the murder of a child and any offences
involving non-consensual sexual penetration of another person.

Key to the assessment of an individual’s unsuitability is whether there is evidence of
targeting specific vulnerable groups. The 2007 Act recognises that children are
inherently vulnerable by virtue of their age and therefore the murder of any child is
evidence of targeting a vulnerable person. Where an individual is convicted of
murdering an adult, it will be important to take the circumstances of the victim and
the offence in to account. However, the Scottish Ministers would be unable to take
account of these circumstances if the murder of an adult was prescribed as a specified
offence. For this reason, convictions for murder have not been prescribed as a
specified offence. An individual who is convicted of murdering an adult after the
scheme goes live will be formally considered for listing if the court makes a referral
after conviction or if the individual applies to join the scheme.



17.

18.

Individuals convicted of an offence which has not been specified as one which results
in automatic listing but which is a “relevant offence” in terms of section 32 of the
2007 Act, will be referred to the Scottish Ministers by the court in terms of section
7(1) and placed under automatic consideration for listing in the children’s list in terms
of section 11(2) of the 2007 Act and will be subject to the full determination process;
they will be given the opportunity to provide written observations and will have a
right to appeal to a sheriff against a decision to list. Offences designated as “relevant
offences”, which lead to automatic consideration for listing, are specified in schedule
1 to the 2007 Act and schedule 1 is modified by the Protection of Vulnerable Groups
(Scotland) Act 2007 (Relevant Offences) (Modification Order) 2010. The Executive
Note accompanying that Order provides information which may be usefully
considered alongside this Executive Note.

Schedules 1 and 2 of the Automatic Listing Order specify the Scottish offences, the
conviction of which on indictment (or acquittal on the ground of insanity / plea in bar
of trial) leads to automatic listing in the children’s list and adults’ list respectively.
Schedules 3 and 4 of the Order list comparable offences under military law and the
laws of England, Wales, Northern Ireland, the Channel Islands and the Isle of Man to
those specified in Schedules 1 and 2. The effect of Schedules 3 and 4 is that
conviction on indictment of any of the offences in either of those Schedules in
England, Wales, Northern Ireland, the Channel Islands or the Isle of Man (or in any
place where military law applies) by a scheme member will lead to the automatic
listing of that scheme member in Scotland. The listing of a scheme member results in
the termination of that individual’s scheme membership.

Automatic listing applies to the general population

19.

An individual need not be working with vulnerable groups or have any intention of
doing so to be automatically listed. If an individual becomes listed while doing
regulated work, Disclosure Scotland will notify any relevant current employer and
other interested parties, for example, a relevant regulatory body.

Automatic listing applies to children and adults

20.

21

Following the commencement of the PVG Scheme, an individual of any age who is
convicted on indictment of a specified offence, will be automatically listed in both
lists. This is a different approach to that set out in the 2007 consultation paper which
stated that individuals, aged less than 18 years of age when convicted of a specified
offence would be subject to the full determination process.

. Following further policy consideration, the Scottish Government considers that

conviction on indictment for a specified offence indicates that the individual poses an
unacceptable level of risk to children and/or protected adults, regardless of the age of
the individual at the time of the commission of, or conviction for, the offence.

Automatic listing applies to contemporary conviction on indictment

22.

Automatic listing will only result from convictions on indictment (or acquittals on the
ground of insanity/plea in bar of trial) for specified automatic listing offences after the
commencement of the PVG Scheme, albeit that the offence may have been committed



prior to that date. A determination that an individual is unsuitable must be based on a
contemporary assessment of the individual. To determine that an individual who was
convicted of a specified offence 20 years ago, and who has no other convictions in the
intervening period, is automatically unsuitable without considering the individual’s
current circumstance, would be unfair. Historic convictions for specified automatic
listing offences will be identified through vetting information when an individual
applies to join the scheme or during the phased retrospective disclosure checks for
those currently doing regulated work. It is likely that an individual with a historic
conviction for a specified offence will be placed under formal consideration for
inclusion in both lists which ensures they will have the opportunity to provide
representations.

Repealed offences

23. After the PVG Scheme commences, there may be contemporary prosecutions which
relate to historic conduct for example, where a 23 year old man discloses abuse which
occurred 10 years ago and the perpetrator is subsequently convicted of the offence. In
these circumstances, the conduct giving rise to the offence would be prosecuted using
the law which was in force at the time of the offence. It is therefore necessary to
specify similar repealed or abolished offences so that a contemporary conviction for
historic conduct can lead to automatic listing (see the definition of “similar offence”
in article 2(1)of the Automatic Listing Order).

Inchoate acts

24. Inchoate offences cover varying degrees of participation in the commission of an
offence, including from talking about and planning the offence to taking actual steps
in order to commit the offence. It is proposed that only conviction following the
commencement of the PVG Scheme for the actual (or complete) offence specified as
an automatic listing offence will lead to automatic listing. The inchoate acts
associated with offences such as attempts or conspiracy to commit, aiding and
abetting, and procuring, counselling, or inciting the commission of an automatic
listing offence will lead to automatic consideration for listing, where the victim of the
offence is a child. This means that an individual will be formally considered for
listing on the children's list and also for the adults' list where the individual does, has
done or is likely to do regulated work with protected adults. This gives the individual
the right to make representations to the Scottish Ministers, which might include an
explanation of their part in an offence.

The Sexual Offences (Scotland) Act 2009

25. The Sexual Offences (Scotland) Act 2009 was passed by the Scottish Parliament in
June 2009. The effect of the 2009 Act is to repeal some existing common law sexual
offences and to create a number of new statutory sexual offences, including specific
sexual offences against children. The specified lists of automatic listing offences in
Schedules 1 and 2 of the draft Order take account of that new legislation.



Comparison with England, Wales and Northern Ireland

26. The Scottish Government is content that the proposed specified criteria for automatic
listing are broadly consistent with the list of offences which will lead to automatic
barring (without representations) on the children’s list under the Safeguarding
Vulnerable Groups Scheme'.

Provision of information by court

27. The Order provides that where a court convicts an individual of an offence listed in
Schedule 1 or 2 (Scottish offences), it must give the Scottish Ministers details of the
offence, including a copy of the indictment and any other information which
Ministers may require for the purposes of complying with their duties in terms of
automatic listing.

Consultation

28. A Scottish Government consultation "Protection of Vulnerable Groups (Scotland) Act
2007 Scottish Vetting and Barring Scheme - Consultation on Policy Proposals for
Secondary Legislation” took place between 1 November 2007 and 12 February 2008.
The purpose of the written consultation was to allow respondents to inform the detail
of policy proposals for secondary legislation. It set out a number of options for each
major issue as well as seeking general comments on the proposals. The Scottish
Government received 199 responses to the consultation.

29. The consultation was supported by seven PVG consultation events in cities across
Scotland attended by 875 people and nine events provided by the Central Registered
Body in Scotland (CRBS) attended by 176 people from November 2007 through to
January 2008. The CRBS events were not formal consultation events, but were
supported by the Scottish Government and intended to complement the PVG
consultation events. The CRBS events reached rural communities and delegates were
primarily from the voluntary sector.

30. The analysis of the consultation was published in the "Protection of Vulnerable
Groups (Scotland) Act 2007, Scottish Vetting and Barring Scheme, Analysis of
consultation on policy proposals for secondary legislation" on 27 June 2008 and the
Scottish Government’s Response was published in the "Scottish Government response

to the analysis of consultation on policy proposals for secondary legislation" on
6 October 2008.

31. In June 2009, the Scottish Government hosted a series of eight information events to
bring organisations up to speed with implementation activities and provide an
opportunity to consider and discuss aspects of the PVG Scheme. The events were
attended by around 1300 people from organisations that are registered with Disclosure
Scotland, have a regulatory role, or that represent groups and/or organisations that
work with vulnerable groups. Although not part of a formal consultation exercise, the

' Established under the Safeguarding Vulnerable Groups Act 2006 and Safeguarding Vulnerable Groups
(Northern Ireland) Order 2007 for England, Wales and Northern Ireland.



32.

opportunity was taken to seek feedback on policy developments around regulated
work and the structure of the guidance.

During consideration of the Protection of Vulnerable Groups (Scotland) Bill at the
Scottish Parliament, the previous administration gave commitments to consult on a
number of the more significant SSIs in draft. The current administration reaffirmed
this commitment in the consultation paper published in November 2007. This SSI is
one of those more significant SSIs and the Scottish Government consulted on a draft
of it from 10 November 2009 to 2 February 2010. Some 108 responses were received
to the consultation, and this SSI has been finalised taking account of those views. The
Scottish Government's response to the 2009 consultation was published in the
"Scottish Government response to the consultation on significant draft SSIs, RIA and
guidance".

Issues specific to the Automatic Listing Order

33.

34.

35.

36.

37.

In finalising this SSI, the Scottish Government sought views on whether:

(a.) the principles underpinning the criteria set out in paragraph 13 which the
Scottish Government proposes to adopt is acceptable and proportionate; and

(b.) the offences the Scottish Government propose to specify in Schedules 1 - 4 are
acceptable and proportionate.

The majority of respondents who considered the draft automatic listing order consider
both the principles underpinning automatic listing and the proposed list of specified
offences to be acceptable and proportionate.

Several stakeholders suggested that foreign convictions should also be included in the
automatic listing order. There are several reasons why foreign convictions are not
included. Currently, arrangements for sharing information about convictions with
police forces out with the United Kingdom are limited. There are inherent difficulties
in interpreting foreign convictions and in understanding the cultural and policy
context of certain offences. The Scottish Ministers could not always be satisfied about
the integrity of the prosecution and court proceedings. All of these issues would
result in a potentially inconsistent and unreliable approach to automatic listing in
respect of foreign convictions.

If an individual who applies to become a scheme member has foreign convictions,
these may be disclosed following a check of the Police National Computer. As with
any other type of vetting information, these convictions will be taken in to
consideration in deciding whether the individual should be listed.

Several stakeholders suggested that an individual who is acquitted of an automatic
listing offence on the grounds of insanity (insane at the time of the offence) or who is
unfit to stand trial for an automatic listing offence on the grounds of insanity (insane
at time of trial), should be automatically listed. The Scottish Government has
carefully considered this complex issue and have taken the view that where an
individual has been prosecuted under solemn procedure for an automatic listing
offence and has been acquitted on the grounds of insanity or deemed unfit to stand
trial, the individual will be automatically listed.



38. When an individual is acquitted of an offence on the grounds of insanity, the court
must be satisfied that the individual committed the offence in question but at the time
of the offence, the individual lacked the mens rea i.e. the guilty mind, by reason of
mental disorder. A special defence of insanity means that the individual is not held
criminally responsible for their actions. Listing decisions are about risk management,
not criminal responsibility. Although an individual acquitted of an automatic listing
offence on this ground will not be held criminally responsible for their actions, they
pose such a level of risk to vulnerable groups that automatic listing is appropriate.

39. When an individual is unfit to be tried on indictment for an automatic listing offence,
the court must conduct an examination of the facts to establish whether the individual
actually committed the offence (section 55(2) of the Criminal Procedure (Scotland)
Act 1995). The court must determine whether it is satisfied beyond reasonable doubt
that the accused person committed the offence, and, on the balance of probabilities,
that there are no grounds for acquittal. Listing in these circumstances, is considered
to be proportionate on the basis of the risk the individual poses to vulnerable groups.

40. The Scottish Government recognises that a mental disorder, over which the individual
has no control, could be the cause of an individual’s behaviour. It is also recognised
that mental disorders may be treated, potentially reducing the risk the individual poses
to vulnerable groups. In such circumstances, the individual could apply to be
removed from the list on the basis of a change of circumstances (see paragraph 12
above).

41. Where an individual is prosecuted under summary procedure for an automatic listing
offence and is acquitted on the grounds of insanity or is deemed unfit to stand trial,
the individual will be referred to the Scottish Ministers by the court under section 7(1)
of the 2007 Act and will be automatically considered for the children’s list. The
individual will also be considered for the adults’ list if there is evidence the individual
does, has done, or is likely to do regulated work with protected adults.

Financial effects and Regulatory Impact Assessment

42. The Protection of Vulnerable Groups (Scotland) Act 2007 - Secondary Legislation -
Partial Regulatory Impact Assessment (RIA No. 2007/40) was published on 15
November 2007 to accompany the consultation on secondary legislation. Although
comments were invited, no specific comments were made in respect of the RIA. A
revised draft RIA (RIA No. 2009/03) was published to accompany the significant
draft SSIs published for consultation on 10 November 2009. Responses to the
consultation exercise have been taken into account in finalising the RIA. The final
RIA (also RIA No. 2009/03) can be found at: www.scotland.gov.uk/pvglegislation

Scottish Government
Children, Young People and Social Care Directorate
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RIA Number 2009/03

TITLE OF PROPOSAL

1.

This Regulatory Impact Assessment ("RIA") relates to the Scottish Statutory Instruments
(SSIs) to be made under powers in the Protection of Vulnerable Groups (Scotland) Act
2007, the Rehabilitation of Offenders Act 1974 and the Police Act 1997. The most
significant of these are those which relate to:

e the scope of regulated work with children and adults;

e contractors’ access to disclosure records;

e offences which lead to automatic listing or automatic consideration for listing;
e the arrangements for retrospective checking; and

e fees for disclosures and scheme membership.

A draft RIA was published on 15 November 2007 (RIA No. 2007/40) to accompany the
Scottish Government consultation "Protection of Vulnerable Groups (Scotland) Act 2007
Scottish Vetting and Barring Scheme -Consultation on Policy Proposals for Secondary
Legislation" which took place between 1 November 2007 and 12 February 2008 (“the 2007
consultation”).

During consideration of the Protection of Vulnerable Groups (Scotland) Bill at the Scottish
Parliament, the previous administration gave commitments to consult on a number of the
more significant SSIs in draft. The current administration reaffirmed this commitment in
the 2007 consultation. The 2007 RIA was updated and published as RIA No. 2009/03
alongside seven of the significant draft SSIs and the draft guidance for consultation over
the period 10 November 2009 to 2 February 2010 (“the 2009 consultation”). This RIA has
been updated to take account of comments made during the 2009 consultation. The
Scottish Government’s response to the 2009 consultation was published in the "Scottish
Government Response to the Consultation on Significant Draft SSIs, RIA and Guidance" in
April 2010

PURPOSE AND INTENDED EFFECT

4. The primary purpose of the Protection of Vulnerable Groups (Scotland) Act 2007 ("the

Act") is to establish a membership scheme for people working with children and/or
protected adults and this RIA is concerned with the secondary legislation proposed to be
made under powers in that Act, and the related Acts (see paragraph 1). This RIA covers
the requirements of the Act, the proposed secondary legislation and guidance and has been
published prior to any of the secondary legislation being laid at the Scottish Parliament.

5. This RIA is designed to stand alone but indicates where further information may be found.

Sources of further information

6. The Protection of Vulnerable Groups (PVG) (Scotland) Bill was introduced to the Scottish

Parliament on 25 September 2006 together with its accompanying documents: Policy
Memorandum, Explanatory Notes and Financial Memorandum (one document) and
Delegated Powers Memorandum. The Bill was amended during its parliamentary passage
so some explanation in the accompanying documents is no longer accurate. The Bill and
accompanying documents are available on the Scottish Parliament website at:

12
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www.scottish.parliament.uk/business/bills/73-ProtVulGro/index.htm

7. The Act can be found on the Office for Public Sector Information website at:

www.opsi.gov.uk/legislation/scotland/s-acts2007a.htm

8. Links to the 2007 and 2009 consultation documents and reports, previous versions of the
RIA, Frequently Asked Questions and other related documents can be found on the
Scottish Government website at:

www.scotland.gov.uk/pvelegislation

Objectives

9. The Scottish Government has proposed a new PVG membership scheme with the following
aims:

e to ensure that people who are unsuitable do not gain access to children or protected
adults” through work;

e to ensure that people who become unsuitable are detected early and prevented from
continuing to work, or seeking to work, with children or protected adults; and

e 5o far as practicable, ensure the underlying processes minimise bureaucracy.

10. In support of these aims, the Scottish Government has the following objectives:

e those who have a history of behaviour that indicates they are unsuitable to work with
children or protected adults are prevented from doing so and those who become
unsuitable are quickly removed from such work;

e cemployers have an improved tool to assess suitability and make safe and informed
recruitment and retention decisions;

e the scheme is fair, consistent and easy for people to understand and use;
e the underlying processes are as streamlined, responsive and efficient as possible; and

e the scheme dovetails with arrangements and the rest of the UK to ensure that cross-
border loopholes do not develop which could be exploited by those who would harm
children and protected adults.

Background

11. The PVG scheme established by the Act was developed in response to recommendation 19
of the Bichard Inquiry Report published in June 2004 by Sir Michael Bichard following his
inquiry into the murder of two schoolgirls in Soham in 2002. Recommendation 19 states
that new arrangements should be introduced requiring those who work with children or
vulnerable adults to be registered. Following a feasibility study by the Home Office, the
UK Government proposed an agency operating a scheme by which individuals would,
where appropriate, be barred from working with children or vulnerable adults. Sir Michael

? Protected adult is the term used in the Act, and consequently this RIA, for adults protected by the scheme by virtue of
receiving a care service. For the purposes of enhanced disclosure, they are currently known as "adults at risk".

13



12.

13.

14.

15
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Bichard was satisfied that this proposal met with the material requirements of his
recommendation and endorsed the approach.

Sir Michael Bichard’s report was directed at England and Wales but the significance of the
underlying issues prompted the then Scottish Ministers to agree that the recommendations
should also be considered in a Scottish context and acted upon where appropriate. In
response to the report, and to policy developments in England and Wales, three options
were considered:

(1) do nothing;
(2) a single, unified UK-wide membership scheme; or

(3) a Scottish membership scheme, dovetailing with the scheme for England, Wales and
Northern Ireland.

This latter option was pursued and led to the Act.

For more details about the operation of the PVG scheme, refer to the Explanatory Notes to
the Act and the draft guidance.

. The PVG scheme offers the following improvements on the current system:

e effective barring - Disclosure Scotland will not just collect vetting information, it will
also assess it so that individuals who are considered unsuitable on the basis of vetting
information are prevented from entering the workforce;

e the adults’ list - a new list of individuals who are unsuitable to work with protected
adults;

e continuous updating - continuing to collect vetting information about an individual
after the initial disclosure check has been made so that new information indicating that
they might be unsuitable can be acted upon;

e streamlined disclosure processes - recognising that some people may have several
roles (for example, a supply teacher in several different locations and a scout leader in
their spare time) and that people move and change jobs over time; and

e access to disclosure for personal employers - they can check that the person they are
seeking to employ is not unsuitable, e.g. a parent employing a sports coach for their
child or someone buying a care service directly.

Rationale for government intervention

16.

17.

The Bichard Inquiry Report identified a need to develop an improved system of vetting the
workforce in order to ensure that those individuals who are or become unsuitable to work
with children and protected adults are prevented from doing so. The Act and proposed
secondary legislation aims to enhance and support, not replace, existing recruitment
processes.

The main difficulties for organisations in vetting individuals for employment are access to
vetting information itself and, in some cases, the assessment of that information. The
nature of the information under consideration is primarily sensitive information that would
not generally be available to employers without a disclosure process and, even where it was
available, it would be costly to gather and interpret.

14
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18. Without government intervention, it is likely that there would be widely varying practice
across the workforce depending on the employer's assessment of the balance between the
following competing tensions:

e keeping recruitment costs down, which points to minimising data collection;

e minimising barriers to recruitment (applicants will be attracted to the least bureaucratic
employer) which points to minimising data collection; and

e minimising risks to clients (a moral good but also important to protect the employer's
reputation and avoiding compensation to injured parties) which points to gathering as
much relevant data as possible.

19. Government intervention through a membership scheme has two elements: firstly, legal
requirements and sanctions for failing to comply (e.g. offences around employing a barred
individual) and, secondly, providing a straightforward mechanism for employers to meet
these legal requirements and ensure compliance.

20. It is not proposed that the scheme is funded by general taxation or by employers but by fees
charged to individuals for outputs (scheme membership and/or disclosure certificates). The
exception is volunteers working for voluntary organisations’ in respect of which no fee
will be charged. Employers may choose to pay the fees for their employees but this is a
matter of choice for them. This builds on the existing operation of the enhanced disclosure
system currently used by individuals working with vulnerable groups. There are a number
of reasons for taking this approach:

e to reflect the principal beneficiaries of the system. The vulnerable groups are better
protected. The employer gets information to assist them in recruitment and risk
management much more fully, cheaply and easily than would be the case without
government intervention. The individual has a means of confirming their criminal
history and relevant information about them which facilitates the recruitment process
(although in some cases the individual may not be appointed). Although the aggregate
effect of the system as a whole is a widespread benefit to society, the benefits of any
particular check are localised;

e to manage demand for disclosure, since a system which was free at the point of use
could result in inappropriate overuse; and

e as a part of the deterrent for requesting disclosure when it is not appropriate (there are
also offences to protect the system from abuse).

21. It 1s intended that the individual (as opposed to the other beneficiaries, the employer and
vulnerable groups) will pay the fee but the scheme will allow flexibility: the only
requirement will be that a fee is paid. In any event, nothing prevents the employer from
reimbursing the individual or from adjusting remuneration accordingly. The availability of
free scheme membership for volunteers working for voluntary organisations recognises the
wider public good derived from such activity and is in support of the Scottish Government
policies towards encouraging volunteering.

22. In summary, the rationale for government intervention is that it:

e improves the protection for vulnerable groups through the changes set out at paragraph
15;

3 Defined as “qualifying voluntary organisations” in the Fees Regulations.
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e gives controlled access to information relevant to recruitment decisions and continued
employment which would otherwise be unavailable to employers;

e means that a single body can consistently interpret relevant information in relation to
potentially unsuitable individuals on entry to the workforce and through continuous
vetting thereafter;

e offers economies of scale and scope for greater automation;

e allows the burden of the process to be spread evenly across individuals in the affected
workforce, ensuring that a set cost is incurred by each individual irrespective of the
information held about them; and

e minimises the transaction costs of providing consistency across all UK jurisdictions
with a similar scheme also being introduced in England, Wales and Northern Ireland as
a result of Sir Michael Bichard’s recommendations.

CONSULTATION
Within government
23. The following government agencies, departments and public bodies have been involved in

the development of the scheme and the 2007 and 2009 consultations:
e Relevant Directorates of the Scottish Government;

e Scottish regulatory bodies: Scottish Social Services Council (SSSC), Care Commission
and General Teaching Council for Scotland;

e UK-wide health regulatory bodies, e.g. the General Medical Council;
e Mental Welfare Commission;

e Office of the Public Guardian;

e Disclosure Scotland;

e Central Registered Body in Scotland (CRBS); and

e Registrar of Independent Schools.

Public consultation

24. A public consultation on proposals for the Bill was undertaken between 8 February and

25.

2 May 2006 in which the then Executive sought views from a wide range of organisations
and individuals on all aspects of the proposed scheme. Details of the consultation process
can be found in the Policy Memorandum at paragraphs 14 to 19 and by topic throughout
the document. The consultation report was published on 18 August 2006 and is available
on the Scottish Government website.

The 2007 consultation took place between 1 November 2007 and 12 February 2008. The
purpose of the written consultation was to allow respondents to inform the detail of policy
proposals for secondary legislation. It set out a number of options for each major issue as
well as seeking general comments on the proposals. The previous partial RIA (RIA No.
2007/40) was also produced as part of the 2007 consultation. The Scottish Government
received 199 responses to the consultation.
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26. The consultation was supported by seven PVG consultation events in cities across Scotland
attended by 875 people and nine events provided by the Central Registered Body in
Scotland (CRBS) attended by 176 people from November 2007 through to January 2008.
The CRBS events were not formal consultation events, but were supported by the Scottish
Government and intended to complement the PVG consultation events. The CRBS events
reached rural communities and delegates were primarily from the voluntary sector.

27. The analysis of the consultation was published in the "Protection of Vulnerable Groups
(Scotland) Act 2007, Scottish Vetting and Barring Scheme, Analysis of consultation on
policy proposals for secondary legislation" on 27 June 2008 and the Scottish Government’s
Response was published in the "Scottish Government response to the analysis of
consultation on policy proposals for secondary legislation" on 6 October 2008.

28. In June 2009, the Scottish Government hosted a series of eight information events to bring
organisations up to speed with implementation activities and provide an opportunity to
consider and discuss aspects of the PVG Scheme. The events were attended by around
1300 people from organisations that are registered with Disclosure Scotland, have a
regulatory role, or that represent groups and/or organisations that work with vulnerable
groups. Although not part of a formal consultation exercise, the opportunity was taken to
seek feedback on policy developments around regulated work and the structure of the
guidance.

29. During consideration of the Protection of Vulnerable Groups (Scotland) Bill at the Scottish
Parliament, the previous administration gave commitments to consult on a number of the
more significant SSIs in draft. The current administration reaffirmed this commitment in
the consultation paper published in November 2007. This RIA was published along with
those significant SSIs for consultation from 10 November 2009 to 2 February 2010. Some
108 responses were received and the RIA has been finalised taking account of views
expressed. The Scottish Government’s response was published in the "Scottish
Government Response to the Consultation on Significant Draft SSIs, RIA and Guidance" in
April 2010.

OPTIONS FOR SECONDARY LEGISLATION
Overview

30. This section summarises the development of the secondary legislation. Note that this RIA
has been published before most of these Scottish Statutory Instruments (SSIs) have been
laid at the Scottish Parliament. This means that they are not immediately available and that
the names of the SSIs may change as they are finalised and reviewed prior to laying. Each
SSI will be published with a comprehensive accompanying Executive Note which will
cover the impact of the consultation process on its development.

31. Seven significant SSIs were published in draft in the 2009 consultation:
(i.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Modification of Regulated

Work with Children) Order 2010

(ii.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Modification of Regulated
Work with Adults) Order 2010

(iii.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Prescribed Services)
(Protected Adults) Regulations 2010

(iv.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Unlawful Requests for
Scheme Records) (Prescribed Circumstances) Regulations 2010
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(v.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Automatic Listing)
(Specified Criteria) Order 2010
(vi.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Relevant Offences)
(Modification) Order 2010
(vii.) The Protection of Vulnerable Groups (Scotland) Act 2007 (Fees for Scheme
Membership and Disclosure Requests) Regulations 2010

. The following SSIs have been directly informed by the 2007 consultation:

e The Police Act 1997 (Registration) (Scotland) Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Referrals by Organisations
and Other Bodies) (Prescribed Information) Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Consideration for Listing)
Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Applications for Removal
from Lists and Late Representations) (Procedure Etc.) Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Vetting Information)
Regulations 2010

There are also a number of SSIs which have not been the subject of direct consultation

because they are either: technically necessary in a particular form; the logical consequence

of making the changes which have been subject to consultation; or respond to very recent

policy developments. Of these, the more significant are as follows:

e The Rehabilitation of Offenders Act 1974 (Exclusions and Exceptions) Amendment
Order 2010

e The Police Act 1997 (Criminal Records) (Scotland) Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Power to Refer) (Information
Relevant to Listing Decisions) Order 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Removal of Barred
Individuals from Regulated Work) Order 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Administration of the
Scheme) Regulations 2010

e The Protection of Vulnerable Groups (Scotland) Act 2007 (Referrals by Courts)
(Prescribed Information) Regulations 2010

There will also be regulations for retrospective checking and this legislation will be subject
to consultation in draft. But as the process of retrospective checking will not begin until
late 2011, no SSIs have yet been prepared to make provision for it. This RIA does not
cover the detail of how the process of retrospective checking will be managed but work is
ongoing between Disclosure Scotland and registered bodies to determine the best approach.

. Each of the named SSIs above is reviewed briefly in the following sections.

The seven significant draft SSIs

36

. This section summarises the development of the seven significant SSIs which were
published in draft for consultation in 2009.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Modification of Regulated Work

with Children) Order 2010

37

. Chapter 2.2 of the 2007 consultation paper did not make proposals to change the scope of
regulated work with children. The 2009 consultation proposed narrowing the scope in
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respect of work in establishments and as charity trustees but expanding it in respect of host
parents. As a result of that consultation, the provision in respect of charity trustees has
been revised and the provision in respect of host parents has been made discretionary. The
Protection of Vulnerable Groups (Scotland) Act 2007 (Modification of Regulated Work
with Children) Order 2010 and its accompanying Executive Note set out the detail of the
proposed amendments to schedule 2 to the Act. The Executive Note also contains a full
amended version of schedule 2 for ease of reference. The 2007 consultation paper set out
proposals for developing detailed guidance to help individuals and organisations be as clear
as possible about the scope of such work. The 2009 consultation included draft guidance
which reflected the proposed amendments to Schedule 2, and used real-world examples to
help illustrate who should be a scheme member. Feedback from the 2009 consultation will
inform the final guidance.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Modification of Regulated Work

with Adults) Order 2010

38.

39.

The scope of regulated work with adults affects the number of workers in the adult care
workforce who should be scheme members. The scope is affected by both the positions
and activities which constitute regulated work (set out at schedule 3 of the Act) and the
scope of the definition of protected adult, i.e. the individuals requiring protection (see
paragraphs 40 and 41 below).

As with regulated work with children, chapter 2.3 of the 2007 consultation paper did not
make proposals to change the scope of regulated work with adults. The 2009 consultation
proposed narrowing the scope in respect of work in establishments and as charity trustees.
As a result of that consultation, the provision in respect of charity trustees has been revised
and mirrors that in respect of regulated work with children. The Protection of Vulnerable
Groups (Scotland) Act 2007 (Modification of Regulated Work with Adults) Order 2010
and its accompanying Executive Note set out the detail of the proposed amendments to
schedule 3 to the Act. The 2009 consultation included draft guidance which used real-
world examples to help illustrate who should be a scheme member. Feedback from the
2009 consultation will inform the final guidance.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Prescribed Services) (Protected

Adults) Regulations 2010

40.

41.

It has always been the intention to use the powers in the Act to prescribe certain health,
care or welfare services, the receipt of which make an adult a protected adult. This was
signalled during the parliamentary passage of the Bill. Chapter 2.3 of the 2007
consultation paper set out options for the scope of health care and welfare services.

The 2007 consultation paper proposed that the definition of a protected adult should
encompass any individual receiving any NHS service or amy private or independent
healthcare service. The 2007 consultation sought views on this approach and asked
whether there were services which should not be so included. There was broad support for
narrowing the services to those health services which concern the treatment, care and
support of, and provision of advice and assistance to individuals in relation to their health
and well-being. These proposals continued through the 2009 consultation. NHS services
will be prescribed by reference to those provided or secured by health boards in exercise of
functions conferred by parts II, III, IV and VII of the National Health Service (Scotland)
Act 1978. Private or independent healthcare services are defined in the Regulation of Care
(Scotland) Act 2001. The 2007 consultation also sought views on the definition of a
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welfare service. The majority of respondents considered that this should be based upon the
nature of the service provided. These proposals were consulted on during the 2009
consultation and received broad support. This is reflected in the Protection of Vulnerable
Groups (Scotland) Act 2007 (Prescribed Services) (Protected Adults) Regulations 2010,
which have not been substantively altered following the 2009 consultation.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Unlawful Requests for Scheme

Records) (Prescribed Circumstances) Regulations 2010

42.

43.

44,

Currently, a successful application for an enhanced disclosure leads to a copy of the
disclosure being sent to the individual and the registered body who countersigned the
application. This may be an employer, voluntary sector organisation or regulatory body.
Nobody else has the right to ask to see the disclosure certificate, in order to protect the
individual's privacy and promote the rehabilitation of offenders. Chapter 2.4 of the 2007
consultation paper sought to identify what, if any, circumstances exist in which a third
party should be able to request to see disclosures obtained by a contractor to that party.
The issue provoked mixed views from respondents to the consultation. It had originally
been raised in order to produce a consistent approach to practice in relation to transport
service contractors. The majority of those responding were in favour of sharing disclosure
information relating to contracting for transport services. There was much less support for
third party disclosure in other circumstances as it was seen by many as disproportionate
and intrusive.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Unlawful Requests for
Scheme Records) (Prescribed Circumstances) Regulations 2010 makes provision for the
sharing of disclosure information between contractors and commissioners in respect of
transport services for children and/or protected adults in particular circumstances.
Information can only be shared with the explicit consent of the individual who is the
subject of the disclosure.

Comments from the 2009 consultation were mixed, split between those who felt the
Regulations did not go far enough in their coverage (mainly statutory sector) and those who
were relieved that the Regulations were restricted to transport services (mainly voluntary
sector). As a result no major change has been made to the Regulations but they have been
tidied up by making a modest extension of coverage to include the transporting of protected
adults to educational institutions.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Automatic Listing) (Specified

Criteria) Order 2010

45.

The Act provides the power to set criteria for automatic listing. Automatic listing means
listing an individual without any determination process and without the opportunity for the
individual to make representations. The purpose of automatic listing is to prevent people
who are clearly unsuitable from doing regulated work without unnecessary procedure or
delay (i.e. when it is clear-cut). Chapter 3.4 of the 2007 consultation paper proposed that
convictions for certain types of particularly serious offences lead to automatic listing and
asked for views on the details of how this is applied and whether there are other offences
which should be included. Respondents were strongly in favour of prescribing automatic
listing offences. The Protection of Vulnerable Groups (Scotland) Act 2007 (Automatic
Listing) (Specified Criteria) Order 2010 defines a short list of very serious offences
conviction on indictment for which will lead to automatic listing. The majority of
respondents to the 2009 consultation exercise who considered this order considered the list
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of proposed offences to be appropriate and proportionate. Following the 2009 consultation,
provision now includes equivalent offences committed in the Channel Islands or Isle of
Man. It also makes provision for individuals charged on indictment for an automatic listing
offence, but deemed unfit to stand trial or acquitted on the grounds of insanity, to be
automatically listed.

The Protection of Vulnerable Groups (Scotland) Act 2007 (Relevant Offences) (Modification)

Order 2009

46.

Automatic consideration for listing occurs when a court makes a referral about a serious
offence against a child. The Act contains a list of these serious offences (which it calls
"relevant offences") and when a court convicts an individual of a relevant offence, it must
make a referral and the individual must be considered for listing on the children's list.
Chapter 3.5 of the 2007 consultation paper proposed that further offences also lead to
automatic consideration for listing and asked for vi