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SERIOUS CRIME ACT 2015

EXPLANATORY NOTES

TERRITORIAL EXTENT

Part 1: Proceeds of Crime

Commentary on Sections
Chapter 1: England and Wales

Confiscation: assets held by defendant and other

Section 1: Determination of extent of defendant’s interest in property

16. This section, together with sections 2 to 4, amends the provisions in Part 2 of POCA in
respect of third party interests in assets that may be realised to discharge a confiscation
order. Under Part 2 of POCA a confiscation order is made against the defendant for a
particular amount, and not against any particular assets held by the defendant, although
the court may take into account property held by the defendant when determining the
amount of the confiscation order. It is open to the defendant to pay off the order out
of whatever assets he or she has available. As such, Part 2 of POCA makes no express
provision for the court to deal with any third party interests in any of the property which
the court takes account of when determining the amount of a confiscation order.

17. Part 2 of POCA does however make provision for third parties to make representations
where they have been affected by the exercise of powers under that Part -- in particular,
when they have been affected by a restraint order made under section 41 of POCA, or
an order for the further detention of property under section 47M of POCA (the latter
section is not yet in force).

18. Third parties also have the right to make representations under Part 2 of POCA when
an enforcement receiver is appointed by the Crown Court under section 50 of the Act to
enforce an unpaid confiscation order. The court must give anyone with an interest in the
realisable property of the defendant a reasonable opportunity to make representations
before the receiver may exercise their powers under section 51(2) of POCA to manage,
deal or realise that property, or under section 51(6) to order the third party to make a
payment to the receiver in respect of the defendant’s beneficial interest in the property.

19. In general, it is most appropriate for third party interests to be dealt with substantively at
the enforcement stage of a confiscation order given that the existence of such interests
only crystallises against specific property at that stage. However, in some cases waiting
until enforcement to determine the extent of a third party’s interest in the defendant’s
property can complicate, lengthen and otherwise frustrate the confiscation process.
Sections 1 to 4 seek to give effect to the commitment in the Serious and Organised
Crime Strategy to strengthen POCA by “ensuring that criminal assets cannot be hidden
with spouses, associates or other third parties”.

20. This section inserts a new section 10A into POCA to confer on the Crown Court, when
making a confiscation order, a power to make a determination as to the extent of the
defendant’s interest in particular property (new section 10A(1) and (5)). Given that a

1

http://www.legislation.gov.uk/id/ukpga/2015/9/part/1
http://www.legislation.gov.uk/id/ukpga/2015/9/chapter/1/chapter/1
http://www.legislation.gov.uk/id/ukpga/2015/9/section/1


These notes refer to the Serious Crime Act 2015 (c.9)
 which received Royal Assent on 3rd March 2015

consequence of making such a determination will be to determine the extent, if any,
of any third party interest in the property, new section 10A(2) affords third parties
who have, or may have, an interest in the property the right to make representations
to the court about the extent of their interest. The right to make representations also
extends to the defendant. Subject to two exceptions, any determination as to the extent
of the defendant’s interest in particular property is binding on any court or other
person involved in the enforcement of the confiscation order (new section 10A(3)). The
exceptions are where it is open to a court which has appointed an enforcement receiver
to hear representations (see section 4) or in proceedings before the Court of Appeal or
Supreme Court (new section 10A(4)).

21. It is envisaged that the Crown Court would only make such determinations in relatively
straightforward cases, that is where the court considers that it can, without too much
difficulty, determine the defendant’s interest in particular property. In deciding whether
to make a determination in any particular case, it is expected that judges will exercise
this power to determine the defendant’s interest in property only in those cases where
their experience (including in respect of matters as regards to property law), the nature
of the property, and the likely number and/or complexity of any third party interests
allows them to do so.

Section 2: Provision of information

22. Subsection (1) amends section 16 of POCA, which requires the prosecutor to give
the court “a statement of information” detailing the defendant’s benefit from criminal
conduct. New section 16(6A) requires such statements of information to include
any information available to the prosecutor that would be relevant to the court’s
consideration of whether to make a determination under new section 10A and, if so,
the terms of such a determination. Such information may include evidence of the
defendant’s and any third parties’ interest in relevant property. New section 16(6B)
empowers the court to require the prosecutor to provide further specified information
relevant to the making of a determination. In order to fulfil such a requirement, it may be
necessary for the prosecutor to obtain further information. Under section 17 of POCA,
the court may require the defendant to respond to every allegation in the statement
of information and to indicate to what extent each allegation is accepted. Where an
allegation is disputed, the defendant must provide full details of any matters relied on.

23. Subsection (2) amends section 18 of POCA, which empowers the court to order the
defendant to provide any information it needs to enable it to carry out its confiscation
functions. Subsection (2)(a) amends section 18(2) to make it clear that the court’s
confiscation functions include functions under the new section 10A. Subsection (2)
(b) amends section 18(6) so as to provide that where the prosecution accepts any
allegation contained in the information provided by the defendant, the court may
treat the acceptance as conclusive for the purpose of deciding whether to make a
determination under new section 10A and, if it decides to make such a determination,
the form of that determination.

24. Subsection (3) inserts new section 18A into POCA. New section 18A empowers the
court to order any third party who may have an interest in the defendant’s property to
provide any information it needs to enable it to carry out its functions in connection with
the making of a determination under the new section 10A of POCA. A similar power
to order the defendant to provide information to the court is contained in section 18
of POCA. The court might use this power where, for example, the defendant alleges
that a third party owns a part share in particular property and the court considers that it
requires more information from the relevant third party to verify that claim.

25. Where the interested person fails to comply with the court’s order without reasonable
excuse, new section 18A(4) allows the court to draw any inference that it believes
appropriate. However, new section 18A(5) provides that new section 18A(4) does
not detract from any other power the court has to deal with the interested person, in
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particular the power to punish the interested person for contempt of court for failure
to comply with the order.

26. New section 18A(9) provides that no information provided by an interested person in
response to a court order is admissible in any criminal proceedings. This protects the
interested person against self incrimination. However, it does not prevent an interested
person being prosecuted for an offence using evidence which may come to light as a
result of any information provided to the court under new section 18A.

Section 3: Appeals

27. Subsection (1) inserts new subsections (4) to (8) into section 31 of POCA (which confers
a right of appeal on prosecutors against any confiscation order made by the Crown
Court). New subsections (4) to (8) enable the prosecutor, the defendant or a third party
to appeal to the Court of Appeal against a determination made under new section 10A.
The defendant or a third party may only appeal a determination if it appears to the court
that the person is, or may be, a person holding an interest in the property affected by
the determination. In the case of the defendant or a third party, the right of appeal then
only arises in one of two circumstances, namely where a person with an interest in
relevant property was not given a reasonable opportunity to make representations to the
Crown Court before it made its determination (new section 31(6)), or where the Court
of Appeal considers that the determination made under new section 10A would result
in a serious risk of injustice to the appellant (new section 31(7)). This does not impact
on the defendant’s existing right to appeal a confiscation order to the Court of Appeal.

28. The rights of appeal conferred by new section 31(4) are negated where the conditions
in new section 31(8) apply. Those conditions are where a receiver has been appointed
under section 50 of POCA or where an application has been made by the prosecution
for the appointment of a receiver but that application has not been determined, or where
the Court of Appeal believes that such an application is to be made. No right of appeal
is provided for in such circumstances given that the court appointing a receiver will be
able to reconsider interests in relevant property where there would be a serious risk of
injustice if the Crown Court’s determination under new section 10A were to be adhered
to (see section 4). Moreover, in cases where the receiver is bound by a Crown Court’s
determination as to the extent of a defendant’s interest in particular property, any person
affected by an enforcement order in relation to the property, that is an order to sell
it to help satisfy the defendant’s confiscation order, would be able to appeal to the
Court of Appeal (under section 65 of POCA). When considering any such appeal, the
Court of Appeal would not be bound by the Crown Court’s determination (see new
section 10A(4)(b)).

29. Subsection (2) inserts new subsection (2A) into section 32 of POCA, which provides
that in determining an appeal under new section 31(4) the Court of Appeal may either
confirm the original determination made by the Crown Court under new section 10A
or make any other order it considers appropriate (including an order quashing the
original determination). This affords the Court of Appeal the power to make a different
determination from that made by the Crown Court as to the extent of the defendant’s
interest in relevant property.

30. Subsection (3) amends section 33 of POCA, which provides for further appeals to the
Supreme Court. Subsection (3)(a) enables any party to proceedings in the Court of
Appeal on an appeal under new section 31(4) to appeal the outcome to the Supreme
Court. Subsection (3)(b) inserts new subsection (3A) into section 33 which confers on
the Supreme Court broad powers to confirm, quash or vary the decision made by the
Court of Appeal.

Section 4: Enforcement receivers

31. This section amends section 51 of POCA, which sets out the powers a court can confer
on an enforcement receiver. Such powers include the power to realise property, but
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this is accompanied by a requirement to afford persons with an interest in the property
a reasonable opportunity to make representations to the court. New section 51(8B)
extends this right on third parties to make representations to the court in certain
circumstances where a determination has been made under new section 10A. Given
that interested third parties will generally have been afforded an opportunity to make
representations to the court prior to it making a determination under new section 10A,
the amendments to section 51 of POCA do not, as a rule, allow further representations
to be made at the enforcement stage. However, new section 51(8B) enables an affected
person to make representations to the court which appointed the receiver where
he or she was not given a reasonable opportunity to make representations to the
Crown Court before it made its determination, or where the court considers that the
determination made under new section 10A would result in a serious risk of injustice to
the person. This provision affords an opportunity for an interested third party to make
representations in circumstances where their interest in the property only came to light
after the Crown Court had made its original determination under new section 10A.
Subject to the court’s consideration of any such representations and to the outcome of
any appeal (as provided for in section 3), a determination made by the court under new
section 10A is binding on a receiver.
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