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TAX COLLECTION AND
MANAGEMENT (WALES) ACT 2016

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 4 —Investigatory Powers of WRA

Sections 83-85 — I nterpretation

78.

79.

80.

Section 83 sets out the five different types of notices WRA may use to require aperson
to provide information or a document. Collectively, they are described in the Act as
“information notices’. Subsection (2) provides a genera rule that WRA may specify
or describe the information or documents being sought, in other words an information
notice might require a specific document (e.g. a particular contract document) or
WRA might require documents of a particular kind or which contain a particular
kind of information (e.g. any document containing information relating to a particular
transaction).

WRA may only exercise its powers under sections 86, 87, 89 or 92 where the
information or document requested is required for the purposes of checking a person’s
“tax position”. Section 84 sets out the definition of “tax position” for the purpose of
referencesin this Part of the Act. A tax position can include aperson's past, present and
future liability to pay any devolved tax or associated penalties, interest and any other
amounts that have been paid or are payable by or to the person relating to devolved tax
and also includes claims and noticesin connection with theliability to pay any devolved
tax. It follows therefore that one of these notices can be used in relation to an ongoing
enquiry into a tax return or claim or to help WRA in making a WRA determination
(see chapter 5 of Part 6) or aWRA assessment (see chapter 6 of that Part). Checking a
person’ s potential futureliability islikely to be arare occurrence but it may be relevant,
for example, in relation to certain types of land transaction which are staged over along
period and in relation to which atax return might be made before al the liability to
tax arises.

Section 85 sets out the definition of “ carrying on abusiness’, which includes abusiness
whose activity generates income from land; carrying on a profession; a charity; and,
the activities of alocal authority or any other public authority. This is relevant when
WRA exercises its powers under section 92 (power to require information to enable a
person’ s identity to be ascertained), and section 93 (power to obtain contact details for
debtors), which may only be exercised where the recipient of the notice has obtained
the information in the course of “carrying on abusiness’.

Section 86 - Taxpayer notices

81.

This section enables WRA to serve a notice on a person requiring the production of
information or documents, provided the requirements in subsection (1) are met and the
tribunal has approved the notice (see section 88).
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The requirements in subsection (1) provide that WRA may only issue a noticeif:

(i) itrequirestheinformation or adocument for the purpose of checking the person’s
tax position;

(if) it is reasonable to require that person to provide the information or document
regquested; and

(iii) the notice does not require information or a document subject to any restrictions
set out in Chapter 3 of this Part of the Act.

Section 87 — Third party notices

83.

This section gives WRA the power to issue a notice on a person (the “third party”)
requiring the production of information or documentswhere WRA knowstheidentity of
another person (the “taxpayer”) and wants to check that taxpayer’s tax position. WRA
can only issue a notice under this section if the taxpayer has agreed, or the tribunal has
approved the notice (see section 88), subject to certain requirements in subsection (1)
being met.

WRA may aso ask the tribunal to approve a notice under this section that does not
name the taxpayer, if the tribunal accepts that having the taxpayer's name in the third
party notice might seriously prejudice tax assessment or collection. Subsection (3)
requires the WRA to give a copy of the third party notice to the taxpayer unless the
tribunal decidesthat the WRA has reasonable grounds for believing that doing so might
serioudly prejudice tax assessment or collection.

Section 88 — Tribunal approval of taxpayer notices and third party notices

85.

86.

87.

88.

89.

90.

This section 88 provides the tests the tribunal must apply when it is asked by WRA to
approve the issue of ataxpayer notice (section 86) or athird party notice (section 87).

The test the tribunal must apply when deciding whether to approve a taxpayer notice
or third party notice will depend on whether the recipient has been told that WRA will

be applying for approval.

If the recipient has not been told that WRA will be applying for tribunal approval, the
test provided by subsection (2) applies. This requires the tribunal to be satisfied that
the requirements for the issue of the notice have been met; and that giving notice of the
application might prejudice the assessment or collection of devolved tax.

If the recipient has been told that WRA will be applying for tribunal approval, the test
provided by subsection (3) applies. As well as requiring the tribunal to be satisfied
that the requirements for the issue of the respective notice have been met, the test also
requires the tribunal to be satisfied that the recipient of the notice has been told about
the information or documents required by WRA, and given an opportunity to make
representations about that request to WRA. Where representations are made, WRA
must provide the tribunal with details of those representations. In the case of a third
party notice, the tribunal must be satisfied that the taxpayer who is the subject of the
notice has been told by WRA why the information or documents are required.

When a recipient has been told that WRA is going to require the information or
documents in a formal notice it becomes a criminal offence under section 115 to
conceal, destroy or otherwise dispose of the information or documents.

Subsection (4) enables WRA to disapply some of the above requirements where giving
notice of the application to the taxpayer or third party might prejudice the assessment or
collection of devolved tax. The tribunal may make such modifications of the notice as
it thinks appropriate (for example the tribunal might think it is reasonable for WRA to
reguire some documents but not others and might restrict the scope of the information
notice accordingly).
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Section 89 — Power to require information and documents about persons whose
identity is not known

91.

92.

This section provides that, where the WRA wants to check the tax position of a person
or class of persons whose identity it does not know, the WRA may give a notice to
a person (an “unidentified third party notice”) requiring them to provide information
or produce documents. This might occur where WRA has enough information to have
grounds for believing a person is liable to tax (for example, WRA knows that a land
transaction took place) but it does not yet know the identity of the person involved.

Notices issued under this section must have been approved by the tribunal beforehand,
which can only do so if the conditions in subsection (1)(a) to (c) are met (which arethe
same as the basic requirements to be met for taxpayer notices and third party notices),
and it is satisfied that the WRA is not able to obtain the information or documents from
another source. The tribunal must also be satisfied that there are reasonable grounds
to believe that the person or persons who are the subject of the notice have failed (or
may fail) to comply with the law related to adevolved tax and thishasled (or will lead)
to serious prejudice to the assessment or collection of devolved tax (in the example
given above, WRA might have grounds to believe that the person involved in the land
transaction is not going to come forward and make a tax return). As with section 88,
the tribunal may make such modifications of the notice as it thinks appropriate.

Sections 90-91 — Requiring information and documents in relation to a group of
undertakings or to a partnership

93.

94,

95.

96.

97.

Section 90 provides arrangements for the issue of third party notices where the
WRA wishes to check the tax position of either a parent undertaking or any of its
subsidiary undertakings (for example either a parent company and any of its subsidiary
companies; the detailed meaning of these terms being found in sections 1161-1162 of,
and Schedule 7 to, the Companies Act 2006 (c.46)).

Where WRA issues anotice to any person for the purposes of checking the tax position
of a parent undertaking or any one of the subsidiary undertakings, subsection (2)
applies. In these circumstances, WRA may issue anoticeiif it has the agreement of the
parent undertaking, or approval of thetribunal, i.e. the agreement of the parent istreated
as also covering any subsidiary.

Where WRA issues a notice to the parent undertaking for the purposes of checking the
tax position of a subsidiary undertaking, subsection (3) applies. In these circumstances,
WRA must obtain the tribunal’s approval before issuing the notice. In effect a third
party notice issued to a parent in relation to a subsidiary istreated asif it is ataxpayer
notice given that the parent controls the subsidiary.

The changes made by this section do not apply where WRA issues a notice to one
subsidiary undertaking for the purposes of checking the tax position of a fellow
subsidiary undertaking. In these cases, the notice must be issued in accordance with
the procedure set out in section 87. But where WRA issues a natice to one subsidiary
undertaking for the purposes of checking thetax position of the parent undertaking (and
any other subsidiaries) that is a case to which subsection (2).

Section 91 provides for arrangements for the issue of athird party notice to someone
other than one of the partnerswhere the WRA wishesto check the tax position of two or
more persons in a business partnership. Notices issued under this section should: state
its purpose; and, in normal circumstancesinclude the name of the partnership to whom
the notice applies and be copied to at |east one of the partners. Where tribunal approval
is being sought to issue a notice, the tribunal may disapply the requirement to name
the taxpayer and issue a copy of the notice if it is satisfied that WRA has grounds to
believe that complying with these requirements might negatively affect tax assessment
or collection.
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Section 92 — Power to obtain information to enable a person’sidentity to be
ascertained

98.

99.

The WRA can, in certain circumstances, issue a notice (an identification notice) to
someone requiring them to provideinformation about aperson (either asingle person or
classof persons) inorder to establish ataxpayer’ sidentity. The notice can only beissued
with the tribunal’ s approval. The WRA may apply for approval without giving notice.
Thetribunal may only approvetheissue of anoticeif it is satisfied that conditions 1 to 6
in subsections (4) to (9) are met. Under this section the WRA may request a taxpayer’s
name, last known address, and/or date of birth.

While these notices are similar to unidentified third party notices under section 89, the
information that may be required is much more limited and WRA does not have to
prove that there are grounds to believe that the unidentified person may have failed to
comply with the law relating to devolved tax. In practice this procedure will be used
where WRA knows that something has happened which attracts atax liability (e.g. a
land transaction) and wishes to contact the persons involved but does not know their
identity. They may seek to usethis power prior to the point where any failureto comply
with the law occurs so that they are able to contact the taxpayer to give him or her the
opportunity to get their tax affairsin order.

Sections 93 - Power to obtain contact details for debtors

100.

101.

102.

The WRA may issue a notice (debtor contact notice) requiring a person to provide
contact details (aperson’ saddress and any other contact information) for another person
if it issatisfied that conditions 1 to 5 in subsections (2) to (6) are met.

This power would be used where WRA needs to contact a person who owes WRA
money but who WRA have been unable to get hold of.

Thisprocedureisnot to be used to seek contact detailsfrom personal friendsor relatives
of adebtor. It can only be used if the contact details have been obtained by a personin
the course of business (see above). But it cannot be used to ask for contact details of
debtors from charities or persons providing services to charities free of charge to the
recipient of the service.

Section 94 — Time limit for issuing a tribunal approved information notice

103.

This section requires the WRA to issue an information notice which has been approved
by the tribunal within 3 months of that approval, or a shorter period if specified by the
tribunal.

Section 95 — Complying with an information notice and Section 96 - producing
copies of documents

104.

105.

Section 95 sets out that a person issued with an information notice must comply with
it and provide the required information or documents within a time period, location
(which cannot be a place solely used as a dwelling) and in the manner specified in
the information notice. As a public body, WRA must act reasonably when specifying
the time, location and manner or production. The duty to comply with the information
notice is suspended where the recipient has requested areview of the notice or made an
appeal against it. A person may be liable to a penalty under Chapter 5 of Part 5 of the
Act where that person fails to comply with an information notice.

Section 96 provides that where an information notice requires the person to produce
a document, the person may comply by producing a copy of the original document
(unlessthe natice specifically requeststhe original, or within 6 months of the copy being
produced WRA subsequently requestsit). Thisis subject to any conditionsimposed by
regulations made by the Welsh Ministers.
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Sections 97-99 - Information notices: general restrictions and protection for
journalistic material and personal records

106.

107.

108.

Section 97 provides some general restrictions on information notices, including that
aperson is required to produce a document only if it isin their possession or power.
Furthermore, an information notice may not require a person to produce a document
if the whole of it originates more than six years before the date of the notice, unless
the notice is issued with the approval of the tribunal. An information notice issued to
check the tax position of someone who has died cannot be given more than four years
after the death.

Subsection (4) provides that an information notice may not require a person to provide
information or adocument (part or full) whereit relates to an ongoing review or appeal
in relation to any tax (whether or not the tax is a “devolved tax”). For example, if
HMRC is conducting an enquiry into a person’s self-assessment income tax return,
WRA cannot require information in relation to the same person’ s devolved tax position
if theinformation also relatesto HMRC' s enquiry.

Section 98 provides that WRA cannot require a person to provide material created,
acquired or otherwise in someone’s possession for the purposes of journalism and
section 99 provides protection for personal records, such as medical records. However,
subsection (2) of section 99 makes clear that WRA may till require information or a
document where it is possible to provide the information or document by omitting the
personal record (e.g. by redacting or removing those parts of the document).

Section 100 - Taxpayer notices following a tax return

109.

110.

111

This section sets out restrictions on when taxpayer notices may be given. A taxpayer
notice cannot be given in relation to atransaction or an accounting period (to check the
tax position for those) where aperson hasmadeatax returnin relation to that transaction
or accounting period. If WRA wishes to check the tax position in relation to the tax
return it should open an enquiry into the return (see chapter 4 of Part 3).

However, a taxpayer notice could be given where a notice of enquiry had been given
and the enquiry was not completed (in other wordsthe noticeis part of the conduct of the
enquiry) or wherethe WRA suspected an issue with the assessed tax liability (including
any reliefs) for the transaction or accounting period (in other words the notice is part of
the work WRA doesin making aWRA determination or WRA assessment).

Subsection (6) means that these restrictions apply to all the partners in a partnership
when at least one of them has made a tax return (but only in respect of their role as
partners).

Sections 101-102 - Protection for privileged communications between legal advisers
and clients and for tax advisers and auditors

112.

113.

114.

Section 101 provides that information notices do not require a person to provide or
produceinformation or documentsthat arelegally privileged. Thisreferstoinformation
or documents that benefit from the confidentiality that arises between a professional
legal adviser and a client. The Welsh Ministers have a power to make provision by
regulations for the tribunal to resolve disputes as to whether or not information or
documents are privileged. Such regulations are subject to the negative procedure.

Section 102(1) provides that an information notice does not require a tax adviser to
provide information or documents about tax advice given to aclient.

Subsection (2) defines “relevant communication” and “tax adviser” for the purposes
of this section. A person is a “tax adviser” where that person gives advice to another
person about their “tax affairs’ (whether or not that tax isa*“ devolved tax”).
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Subsection (3) provides that an information notice does not require a person appointed
asan auditor under any piece of legislation to provide certain information or documents
related to that function.

However, these provisions are subject to subsections (4) to (7), which limits the scope
of the protection in some circumstances. Subsection (4) providesthat WRA may require
atax accountant to provide explanatory material which has been provided to aclientin
connection with information or documents provided to WRA. Subsection (5) provides
that the protection does not apply to requests made under section 89 for information
showing the identity or address of the unknown person.

Section 103 — Power to inspect business premises

117.

118.

119.

120.

Section 103 provides that the WRA can enter a business premises and inspect the
premises (including business assets and documents that are on the premises) to check
a person's tax position. Such an inspection can only be carried out with either the
agreement of the occupier of the premises or with the approval of the tribunal.

Subsection (3) providesfor the time of an inspection, which permits WRA to undertake
an inspection at any time it has agreed with the occupier or at a reasonable time if the
inspection has been approved by the tribunal. If WRA has not obtained the occupier’s
agreement, it must give the occupier notice of the inspection 7 days before it is due
to take place, unless the tribunal is satisfied that giving such notice would seriously
prejudice tax collection or assessment.

If an inspection has been approved by thetribunal, the noticeissued to the occupier must
say so. Thisrequirement is relevant because a person will only be liable to a penalty as
described in Chapter 5 of Part 5 where the inspection has tribunal approval.

The WRA are not permitted to enter or inspect any part of premisesthat are used solely
asadwelling.

Section 104 — Carrying out inspections under section 103: further provision

121.

This section provides further powers available to a WRA inspector when carrying out
an inspection of business premises under section 103. These include: taking any other
person(s) with them onto the premises (including a police officer where it is believed
that the inspection may be seriously obstructed); examining or investigating anything
considered necessary in the circumstances of the inspection; directing that the premises
(or any part of the premises) be left undisturbed for aslong as is reasonably necessary
for the purposes of any examination or investigation; the power to take samples of
materials from the premises, including by experimental borings or other works or the
installation and maintenance of monitoring or other apparatus on the premises.

Section 105 — Carrying out inspections under section 103: use of equipment and
materials

122.

123.

This section provides WRA with supplementary powers it may exercise when
undertaking an inspection under section 103 and may be most relevant when WRA is
exercising the additional powers in section 104.

Subsection (1) provides WRA with the power to take equipment or materials required
for the inspection on to the business premises. The power can only be exercised:

() at atime agreed to by the occupier (agreement to the inspection itself does not
necessarily include agreement to bringing equipment or materials, the occupier
can refuse at that point and WRA would then have to seek the tribunal’ s approval
to proceed, see section 108)

(b) if anotice was issued informing the occupier at least 7 days in advance of the
inspection; or
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(c) whereitisdeemed by the WRA that there are reasonabl e groundsfor believing that
giving advance notice that the power will be exercised would seriously prejudice
the assessment or collection of tax, in which case notice must be provided at the
time that the equipment or materials are taken onto the premises.

Subsections (4) to (6) set out the requirements of a notice. If the inspection, or use
of equipment or materials, has been approved by the tribunal, the notice issued to the
occupier must say so. Thisrequirement isrelevant becauseapersonwill only beliableto
apenalty asdescribed in Chapter 5 of Part 5 where the inspection has tribunal approval.

Section 106 — Power to inspect premises or property for valuation etc.

125.

126.

127.
128.

Section 106 provides that the WRA may enter and inspect premises and any property
on the premises for the purpose of valuing, measuring or determining the character of
the premisesif it isrequired for the purposes of checking aperson’ stax position. Unlike
inspections under section 103, this power can be used in relation to dwellings (which
will be relevant for example where taxes involve land transactions).

Such an inspection can only be carried out with either the agreement of the occupier
(or aperson who is in charge of the premises if the occupier cannot be identified), or
the approval of thetribunal, (provided the occupier or person in charge has been given
at least 7 days notice of the inspection).

The power does not give aright to WRA to physically force entry or to search.

Subsections (5) and (6) specify the requirements of anoticeissued under subsections(2)
(b) or (3)(b). Subsection (7) provides for any other person(s) to accompany the person
carrying out the inspection where they consider it necessary to have assistance with
undertaking valuation, measurement or determination.

Section 107 — Producing authorisation to carry out inspections

129.

Section 107 provides for an occupier of premises being inspected or other person
who appears to the inspector to be in charge or in control of the premises to ask to
see evidence of authority to carry out the inspection. Where this is not produced the
inspection must be stopped until such time as the evidence is provided.

Section 108 — Approval of tribunal for inspection of premises

130.

131

132.

133.

134.

Section 108 provides that WRA can ask the tribunal to approve an inspection under
sections 103 or 106 or the exercise of powers under 104 or 105 in relation to an
inspection under section 103.

Thetribunal’ sapproval of aninspection under section 103 includes approval to exercise
any of the powersin sections 104 and 106. But as referred to above, where an occupier
agrees to an inspection under section 103, the occupier may reserve the right not to
agree to the exercise of any of the powersin sections 104 or 105. In those cases WRA
would need to seek tribunal approval for the exercise of the powers.

The application to the tribunal can be made without notice and in such circumstances
the tribunal must satisfy itself that the sending of a notice of the application might have
prejudiced the assessment or collection of devolved tax.

In approving an inspection under section 103 the tribunal must be satisfied the
inspection of the business premises or powers to be exercised are required for the
purposes of checking a person’s tax position.

In approving an inspection under section 106 the tribunal has to be satisfied that WRA
gave both the person whaose tax position is being checked and the occupier (if different
and capable of being identified) a reasonable opportunity to make representations to
the WRA and WRA must give a summary of any representations to the tribunal.
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135.  Subsection (7) requiresthe WRA to carry out an inspection no later than 3 months after
the tribunal’ s approval or within any shorter period as specified by the tribunal .

Section 109 — Power to mark assets and to record information

136.  Section 109 provides that while inspecting premises, business assets or documents (for
valuation and/or for checking a tax position), assets can be marked to show that they
have been inspected and relevant information can be obtained and recorded.

Section 110 — Restriction on inspection of documents

137.  Thissection appliesthe restrictions contained in Chapters 2 and 3 of this Part of the Act
so that WRA cannot inspect any document during the course of an inspection if WRA
would have been restricted by Chapters 2 or 3 from requesting the same document using
an information notice.

Section 111 - I nterpretation

138.  Section 111 provides an interpretation of the expressions used in this Part of the Act.
The definitions of “business assets’, “business documents’ and “business premises’
aretied to the definition of “ carrying on abusiness’ in section 85. “ Premises’ isdefined
broadly so as to ensure WRA is able to inspect any type of property that it might need
to inspect under this Chapter.

Section 112-113 — Further investigatory powers

139.  Section 112 provides a power to WRA to copy, make extracts from and remove
documents. The WRA may also retain the document for a reasonable period of time.
This allows items to be removed for consideration or cross referencing against other
documents. Where this happens, subsection (3) allows the person who produced the
document to request areceipt for it and a copy of it without charging the person for the
costsfor doing so. The power to remove documentswill normally be exercised with the
taxpayer’ sagreement asit does not amount to aright to seize documents. Subsection (5)
provides that where a document that has been removed islost or damaged, the WRA is
liable to compensate the owner of the document for any expenses reasonably incurred
in replacing or repairing the document.

140.  Section 113 applies to any provision of this Act that requires a person to produce
documents or where the WRA is permitted to inspect, copy or remove documents. The
section is primarily concerned with ensuring WRA is able to access information or
documents stored in electronic form.

141.  Subsection (3) allows the WRA at areasonable time to obtain access to, inspect, and
check the operation of any computer or other apparatus used in connection with a
a document that someone is required to produce or which may be inspected, copied
or removed by the WRA. Subsection (5) allows the WRA to require the person in
charge of the computer or other apparatus to provide help to fulfil the requirements of
subsection (3). Subsection (6) makes it clear that references in subsections (3) to (5)
to WRA getting access to a computer etc. or requiring assistance from a person are to
be treated as references to an inspector carrying out an inspection on WRA's behalf
under section 103.

142.  Any person obstructing WRA or an inspector exercising the powers in subsections (3)
and (5) isliable to a penalty under section 146.

Sections 114-115 — Offences relating to information notices

143.  Section 114 creates an offencerelating to concealing, destroying or otherwise disposing
of a document required by an information notice which has been approved by the
tribunal. Subsection (2) confirms that a person may still commit an offence under this
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144,

145.

These notes refer to the Tax Collection and Management (Wal es)
Act 2016 (c.6) which received Royal Assent on 25 April 2016

section where that person has appeal ed against the information notice or a requirement
init.
Section 115 aso creates an offence relating to concealing, destroying or otherwise

disposing of a document where WRA has told a person that it intends to seek the
tribunal’ s agreement, but has not yet done so.

The sections state the circumstances when an offence is not committed and al so provide
a defence where a person demonstrates that there was a reasonable excuse. A person
who commits an offence under either of the sections is liable on summary conviction
to afine or on conviction on indictment to imprisonment for up to 2 years or to afine
(or both). In each case the court has discretion as to the amount of the fine.

Sections 116 — Tribunal approvals not to be reviewed by the tribunal or appealed

146.

This section amends the Tribunals, Courts and Enforcement Act 2007 so that the
tribunal’ s decision to approve an information notice or inspection cannot be reviewed,
or appealed to the Upper Tribunal or Court of Appeal. “Review” in this context means
areview by the tribunal itself of its own decision, asis normally provided for under
that Act.
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