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HOUSING (SCOTLAND) ACT 2001

EXPLANATORY NOTES

BACKGROUND AND OVERVIEW
Part 3—Regulation of Social Landlords
Chapter 1 — Registered Social Landlords

Section 57: Theregister of social landlords

97. This section places aduty on the Scottish Ministers to maintain an accessible register of
social landlords. It also arranges for the transition from the current register of housing
associations maintained by Scottish Homes to the new register. The new register will
include all those bodieswho are currently on the Scottish Homes register, whether they
are registered by statute or under contract. The section also provides that Ministers
must notify the bodies concerned at least one month before the change in registration
arrangements occurs.

Section 58: Eligibility for registration

98. This section sets out the basic criteria for registration as a social landlord. A body is
eligible if it is either an industrial and provident society or a registered company. In
either case the body must haveits registered officein Scotland. The body must not trade
for profit, and must have housing as one of its objects, athough it may be engaged in
other activities as provided for in this section. The Scottish Ministers have the power to
amend the permissible additional purposes, objects and powers by order, but any such
changes will only affect bodies registered subsequently.

Section 59: Registration

99, This section gives the Scottish Ministers the power to register as a social landlord any
body which is €ligible and to determine the way in which such application must be
made. Ministers can charge for registration. Ministers must also inform the Financial
Services Authority when an industrial and provident society is registered with them.

Section 60: Removal from the register

100. This section sets out the circumstances in which the Scottish Ministers may remove
a body which is on the register of social landlords, and the process for so doing. The
criteriafor removal are that the body is no longer eligible for registration, has ceased to
exist or does not operate, or otherwise meets the criteriafor removal from the register
established by Ministersunder section 61. Ministers must give the body at least 14 days
notice before removing it from the register.

Section 61: Criteriafor registration or removal from register

101. This section places a duty on the Scottish Ministers to establish and publish criteria
for registration as a socia landlord or for removal from the register. Ministers must
have regard to these criteria when deciding whether or not to register or de-register
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a body, and before establishing or varying any criteria they must consult bodies
representing registered social landlords and bodies representing tenants of registered
socia landlords.

Section 62: Appeal against decision on registration or removal

102.  Thissection provides an appeal mechanism for bodies who are aggrieved by adecision
of the Scottish Ministers not to register it as a social landlord or to remove it or not
remove it from the register. The appeal isto the Court of Session, and where the appeal
is against the decision relating to the removal of a body from the register Ministers
must not remove the body from the register until the appeals process is complete.
Ministersmust a so give noticeto the Financial Services Authority of any appeal against
adecision relating to theremoval of abody which isan industrial and provident society
from the register.

Section 63: Regulation of registered social landlords

103.  Thissectionintroduces schedule 7, which makes detailed provision about theregulation
of registered socia landlords. The schedule is largely a restatement and updating of
the provisions of the Housing Associations Act 1985 (most of which is repeaed by
paragraph 11 of

104.
schedule 10). Parts 1 and 2 of schedule 7include provisions which cover:

» the control of payments by a registered social landlord to members, officers
and employees of the landlord;

» the congtitution of registered social landlords, and changes to the rules of the
registered social landlord,;

* powersto remove members of the governing body or to appoint new members
to the governing body;

e the amalgamation, dissolution, rearrangement or reconstruction of the
registered social landlord; and,

e powersto deal with circumstances where aregistered social landlord is being
wound up or dissolved.

105. Part 3 of schedule 7allows the Scottish Ministers to lay down requirements as to
accounts and audit arrangements for a registered social landlord. Part 4gives powers
to Ministers to undertake an inquiry into the affairs of aregistered social landlord and
to take action following an inquiry or audit. Those powers include the power to direct
the transfer of part or all of the land of aregistered social landlord where Ministers are
satisfied that there has been misconduct or mismanagement or where the management
of itsland would otherwise be improved.

Section 64: I nsolvency etc

106. This section introduces schedule 8, which makes provision about the insolvency
of registered social landlords. These provisions effectively replicate the insolvency
provisions currently in placein England and Wales. The key differenceisthe extension
of the moratorium period from 28 to 56 days.

Sections 65 to 68: Disposal of land and related matters

107.  Thesesectionstogether set out the provisions governing registered social landlordswho
wish to dispose of land (including houses). “Disposal” is defined in section 66(6).
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Section 65: Power of registered social landlord to dispose of land

108.

This section provides the basic power for a registered social landlord to dispose of
land held by it, subject to sections 66 to 68 and 76 and schedules 7 and 9, and without
prejudice to tenants' right to buy.

Section 66: Consent required for disposal of land by registered social landlord

109.

This section requires the consent of the Scottish Ministers for any disposa of land
by a registered social landlord. Consent may be given generally or in particular
circumstances. Before giving their consent, Ministers must have regard to the views
expressed by those consulted — section 68 and schedule 9 set out the circumstancesin
which consultation isto take place.

Section 67: Disposals not requiring consent

110.

This section specifies those disposals which do not require the consent of the Scottish
Ministers — principally the granting of a tenancy or the sale of a property under the
right to buy. It includes a power for Ministersto specify further disposals which do not
require their consent.

Section 68: Disposals of land: consultation with tenants

111

This section requires a registered social landlord to consult its tenants before making
a disposal. There are exemptions from this requirement for certain categories of
disposals: disposals which do not require consent under section 66 (these are defined
in section 67); disposals covered by the alternative consultation arrangements in
schedule 9; and disposals of an interest by way of security for aloan.

Section 69: | nspections

112.

This section gives the Scottish Ministers powers to carry out an inspection of the
management of the affairs of a registered social landlord in relation to the provision
of housing accommodation and related services. (The scope of thisterm is set out in
section 83.) An inspector has right of access at reasonable times to the premises of
the registered socia landlord and to any relevant document, and the landlord must
ensure that the inspector is given al information, explanation or other facility which
the inspector may reasonably require for the purposes of theinspection. It isacriminal
offence not to comply with the requirement of an inspector without areasonable excuse.
This section mirrors the provisions of section 72, which applies to inspections of local
authorities’ housing functions.

Section 70: I nspection reports

113.

This section requires the Scottish Ministers to issue and publish a report of any
inspection carried out under section 69, and to send a copy of it to the registered social
landlord and any registered tenant organisation. The report must identify any waysin
which the landlord’ s activities were found to be unsatisfactory. This section mirrorsthe
provisions of section 73, which apply to reports on local authorities’ housing functions.

Section 71: Appointment of manager

114.

This section allows the Scottish Ministers to appoint a special manager to aregistered
social landlord. They can either appoint a manager themselves or can require the
landlord to appoint a manager. Ministers can make such an appointment to ensure
that the management of the affairs by a registered social landlord is of an appropriate
standard either generally or in relation to a particular matter, and they may specify
which of the affairs of the landlord the manager is to manage. Subsection (2)allows
Ministers to determine the period and terms and conditions for the appointment of the
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manager. The manager will have general powers to do what is necessary to fulfil their
functions, and may also be given specific powers by Ministers.



