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Mental Health (Care and
Treatment) (Scotland) Act 2003

2003 asp 13

PART 2

THE MENTAL WELFARE COMMISSION FOR SCOTLAND
Particular functions

Duty to bring matters generally to attention of Scottish Ministers and others

The Commission shall bring to the attention of—
(a) the Scottish Ministers;
(b) alocal authority;
(c) a Health Board,;
(d) a Special Health Board,
(e) aNational Health Service trust;

["'(ea) Healthcare Improvement Scotland;]

[**(f) Social Care and Social Work Improvement Scotland;]
(g) such other person, or group of persons, as it considers appropriate,

any matter of general interest or concern as respects the welfare of any persons who

have a mental disorder which is a matter that the Commission considers ought to be
brought to their attention.

Textual Amendments
F1  S.7(ea) inserted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by Public
Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 17 para. 28; S.S.1. 2010/321, art. 3, sch.;
S.S.I. 2011/122, art. 2, sch.
F2  S.7(f) substituted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by
Public Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 14 para. 14; S.S.1. 2010/321, art.
3, sch.; S.S.I1. 2011/122, art. 2, sch.
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Commencement Information
I S. 7 in force at 5.10.2005 by S.S.1. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.1. 2005/375, art. 2
and as amended (22.9.2005) by S.S.1. 2005/459, art. 2)

Duty to bring specific matters to attention of Scottish Ministers and others etc.

(1) If it appears to the Commission that a relevant person has, or may have, powers or
duties, the exercise or performance of which might prevent or remedy or assist in
preventing or remedying, as respects a person who has a mental disorder, any of the
circumstances mentioned in subsection (2) below, the Commission shall—

(a) Dbring the facts of the person’s case to the attention of the relevant person; and

(b) if it considers it appropriate to do so, make recommendations as respects the
case to the relevant person.

(2) Those circumstances are—
(a) the circumstances mentioned in section 11(2)(a), (d), (e) or (f) of this Act;
(b) that—
(1) the patient is detained in hospital and the detention is authorised by
virtue of this Act or the 1995 Act; and
(i1) there may be some impropriety in relation to that detention.

(3) For the purposes of subsection (1) above, “relevant person” means—
(a) the Scottish Ministers;
(b) the Public Guardian;
(c) alocal authority;
(d) a Health Board,
(e) a Special Health Board,;
(f) aNational Health Service trust;
(g) amental health officer;
(h) aresponsible medical officer;
(1) the managers of a registered care service;
() the managers of—
(1) a prison; or
(i1) a young offenders institution;
[(ja) Healthcare Improvement Scotland;]
[*(k) Social Care and Social Work Improvement Scotland;]
[*(la) the Police Service of Scotland;]

(m) such other person, or group of persons, as the Commission considers
appropriate.

(4) In subsection (3)(i) above, “registered care service” means a care service registered
under [*Part 5 of the Public Services Reform (Scotland) Act 2010] (asp 8).

Textual Amendments
F3  S.8(3)(a) inserted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by
Public Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 17 para. 29; S.S.I. 2010/321, art.
3, sch.; S.S.I. 2011/122, art. 2, sch.
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F4  S.8(3)(k) substituted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by
Public Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 14 para. 15; S.S.1. 2010/321, art.
3, sch.; S.S.I1. 2011/122, art. 2, sch.

F5  S.8(3)(la) substituted for s. 8(3)(1) (1.4.2013) by Police and Fire Reform (Scotland) Act 2012 (asp 8),
s. 129(2), sch. 7 para. 23(2); S.S.1. 2013/51, art. 2 (with transitional provisions and savings in S.S.I.
2013/121)

F6  Words in s. 8(4) substituted (1.4.2011) by The Public Services Reform (Scotland) Act 2010
(Consequential Modifications) Order 2011 (S.S.I. 2011/211), art. 1, sch. 1 para. 13(2)

Commencement Information
12 S. 8 in force at 5.10.2005 by S.S.1. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.1. 2005/375, art. 2
and as amended (22.9.2005) by S.S.1. 2005/459, art. 2)

[F'8A Duty to raise service concerns with certain bodies

(1) The Commission shall, as it considers appropriate, raise any concerns (of a general
or specific nature) about the provision of any service mentioned in subsection (2) as
respects a person who has a mental disorder, with—

(a) Social Care and Social Work Improvement Scotland;
(b) Healthcare Improvement Scotland; or
(c) such other relevant persons, or group of persons.

(2) The services are—

(a) any social service (within the meaning of Part 5 of the Public Services Reform
(Scotland) Act 2010 (asp 8));

(b) health care (within the meaning of section 10A of the National Health Service
(Scotland) Act 1978 (c. 29)).

(3) In subsection (1), the “provision” of any service includes the organisation or co-
ordination of any such service.]

Textual Amendments
F7  S.8A inserted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes, 1.4.2011 in so far as
not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss. 111(5), 134(7); S.S.L.
2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.L. 2011/122, art. 2, sch.

9 Duty to give advice

(1) The Commission shall give advice to any person mentioned in subsection (2) below
on any matter arising out of this Act which has been referred to the Commission, with
its agreement, by that person.

(2) Those persons are—
(a) the Scottish Ministers;
(b) alocal authority;
(c) aHealth Board;
(d) a Special Health Board;
[**(da) Healthcare Improvement Scotland;]
[(e) Social Care and Social Work Improvement Scotland;]
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(f) the Scottish Public Services Ombudsman.

Textual Amendments
F8 S.9(2)(da) inserted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by
Public Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 17 para. 30; S.S.1. 2010/321, art.
3, sch.; S.S.1. 2011/122, art. 2, sch.
F9  S.9(2)(e) substituted (1.10.2010 for specified purposes, 1.4.2011 in so far as not already in force) by
Public Services Reform (Scotland) Act 2010 (asp 8), s. 134(7), sch. 14 para. 16; S.S.1. 2010/321, art.
3, sch.; S.S.1. 2011/122, art. 2, sch.

Commencement Information
13 S. 9 in force at 5.10.2005 by S.S.1. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.1. 2005/375, art. 2
and as amended (22.9.2005) by S.S.1. 2005/459, art. 2)

["""9A  Duty to give advice: further provision

The Commission shall when asked to do so provide advice, so far as is reasonable, to
any person about any matters relevant to the functions of the Commission.]

Textual Amendments
F10 S.9A inserted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes, 1.4.2011 in so far as
not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss. 111(6), 134(7); S.S.I.
2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.I. 2011/122, art. 2, sch.

10 Publishing information, guidance etc.

(1) Subject to subsection (2) below, the Commission may publish information or guidance
about any matter relevant to its functions and, without prejudice to that generality, may
publish information or guidance as respects—

(a) its conclusions in relation to—
(1) an investigation under section 11(1) of this Act; or
(i1) an inquiry under section 12(1) of this Act;
(b) its conclusions in relation to any action taken (or not taken) in relation to such
conclusions; or

(c) matters which it considers arise or come to light (or have arisen or come to
light) in the course of—

(1) such investigations or inquiries; or
(i1) visits under section 13(1) or (3) of this Act.

(2) The Commission may, with the agreement of a person mentioned in subsection (2) of
section 9 of this Act, publish advice which it gives under subsection (1) of that section
to that person.

["'(3) The Commission may, with the agreement of a person to whom advice is provided

under section 9A, publish that advice.]
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Textual Amendments
F11 S.10(3) added (1.8.2010 for specified purposes, 1.10.2010 for specified purposes, 1.4.2011 in so far as
not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss. 111(7), 134(7); S.S.L.
2010/221, art. 3(2)(3), sch.; S.S.1. 2010/321, art. 3, sch.; S.S.I. 2011/122, art. 2, sch.

Commencement Information
14 S. 10 in force at 5.10.2005 by S.S.I. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.1. 2005/375, art.
2 and as amended (22.9.2005) by S.S.I. 2005/459, art. 2)

11 Investigations

(1) If it appears to [*'?a Commission Visitor] that any of the circumstances mentioned in

subsection (2) below apply in respect of a patient, the Commission [**Visitor] may—

(a) carry out such investigation as ["'“the Commission Visitor] considers

appropriate into the patient’s case; and

(b) make such recommendations as [
appropriate as respects the case.

the Commission Visitor] considers

[F'%(1A) Where it is brought to the attention of the Commission that any of the circumstances

mentioned in subsection (2) below may apply in respect of a patient, the Commission
may—
(a) directa Commission Visitor to carry out such investigation as the Commission
considers appropriate into the patient's case; and

(b) having consulted the Visitor after the investigation, make such
recommendations as it considers appropriate as respects the case.]

(2) Those circumstances are—
(a) that the patient may be unlawfully detained in hospital;
(b) that the patient is detained in hospital and the detention is authorised by virtue
of—
(1) this Act; or
(i1) the 1995 Act;
(c) that the patient, though not detained in hospital, is subject to—
(1) a compulsory treatment order;
(i1) an interim compulsory treatment order;
(iii) an emergency detention certificate;
(iv) a short-term detention certificate;
(v) a compulsion order;
(vi) an interim compulsion order;
(vii) an assessment order;
(viii) a treatment order;
(ix) a hospital direction; or
(x) a transfer for treatment direction;
(d) that the patient may be, or may have been, subject, or exposed, to—
(1) ill-treatment;
(i1) neglect; or
(iii) some other deficiency in care or treatment;
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(e) that, because of the mental disorder, the patient’s property—
(1) may be suffering, or may have suffered, loss or damage; or
(i) may be, or may have been, at risk of suffering loss or damage;
(f) that the patient may be—
(1) living alone or without care; and
(i1) unable to look after himself or his property or financial affairs.

Textual Amendments

F12 Words in s. 11(1) substituted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes,
1.4.2011 in so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss.
111(8)(a)(i), 134(7); S.S.1. 2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.I1. 2011/122,
art. 2, sch.

F13 Word ins. 11(1) inserted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes, 1.4.2011
in so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss. 111(8)(a)
(ii), 134(7); S.S.I. 2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.I. 2011/122, art. 2, sch.

F14 Words in s. 11(1)(a) substituted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes,
1.4.2011 in so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss.
111(8)(a)(iii), 134(7); S.S.1. 2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.I. 2011/122,
art. 2, sch.

F15 Words in s. 11(1)(b) substituted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes,
1.4.2011 in so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss.
111(8)(a)(iv), 134(7); S.S.I. 2010/221, art. 3(2)(3), sch.; S.S.I. 2010/321, art. 3, sch.; S.S.1. 2011/122,
art. 2, sch.

F16 S.11(1A) inserted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes, 1.4.2011 in
so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss. 111(8)(b),
134(7); S.S.1. 2010/221, art. 3(2)(3), sch.; S.S.1. 2010/321, art. 3, sch.; S.S.I. 2011/122, art. 2, sch.

Commencement Information
I5 S. 11 in force at 5.10.2005 by S.S.I. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.I. 2005/375, art.
2 and as amended (22.9.2005) by S.S.I. 2005/459, art. 2)

12 Investigations: further provision

(1) The Commission may, if it considers it appropriate to do so, cause an inquiry to be

held for the purpose of carrying out an investigation, ["/in relation to any of the

circumstances mentioned in section 11(2)] of this Act, into any case.

(2) The Commission—

(a) may appoint such person (or persons) as it considers appropriate to chair or
to conduct any such inquiry and to report to it on the findings of any such
inquiry; and

(b) may pay to a person appointed by it under paragraph (a) above such—

(1) remuneration; and
(i1) expenses,
as it may, with the consent of the Scottish Ministers, determine.

(3) A person appointed to chair any such inquiry—

(a) may, by notice, require any person to attend and give evidence at a time and
place set out in the notice; and
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(b) may administer oaths and examine witnesses on oath and may accept, in place
of evidence on oath by a person, evidence on affirmation or a statement in
writing by the person.

(4) A person required, by virtue of notice under subsection (3)(a) above, to attend and
give evidence for the purposes of an inquiry under subsection (1) above—

(a) shall not be obliged to attend and give evidence as required in the notice unless

the necessary expenses of attendance are paid or tendered to the person; and

(b) shall not be obliged at the inquiry to answer a question which the person would

be entitled to decline to answer, on the ground of privilege or confidentiality,
if the question were asked in the course of proceedings in a court.

(5) Proceedings in an inquiry under this section shall have the privilege of proceedings
in a court.

(6) The Commission shall pay to a person required by notice under subsection (3)(a) above
to attend for the purposes of an inquiry under subsection (1) above such expenses as
it considers appropriate.

(7) A person—
(a) who is required to attend for the purposes of an inquiry by virtue of notice
under subsection (3)(a) above; and
(b) who refuses or wilfully neglects to attend or, subject to subsection (4)(b)
above, to give evidence,

shall be guilty of an offence and liable, on summary conviction, to a fine not exceeding
level 3 on the standard scale.

Textual Amendments
F17 Words in s. 12(1) substituted (1.8.2010 for specified purposes, 1.10.2010 for specified purposes,
1.4.2011 in so far as not already in force) by Public Services Reform (Scotland) Act 2010 (asp 8), ss.
111(9), 134(7); S.S.I. 2010/221, art. 3(2)(3), sch.; S.S.1. 2010/321, art. 3, sch.; S.S.I. 2011/122, art. 2,
sch.

Commencement Information
16 S. 12 in force at 5.10.2005 by S.S.1. 2005/161, art. 3 (as substituted (1.7.2005) by S.S.1. 2005/375, art.
2 and as amended (22.9.2005) by S.S.I. 2005/459, art. 2)

13 Visits in relation to patients

(1) The Commission shall secure that a [F**Commission Visitor] visits, as often as the
Commission [""*Visitor] considers it appropriate to do so, such patients who fall
within the categories mentioned in subsection (2) below as [*"the Commission Visitor]
considers appropriate.

(2) Those categories are—

(a) patients who are detained in hospital and whose detention is authorised by
virtue of—

(i) this Act; or
(i) the 1995 Act;
(b) patients who, though not detained in hospital, are subject to—
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(i) a compulsory treatment order;
(i1) an interim compulsory treatment order;
(ii1) an emergency detention certificate;
(iv) a short-term detention certificate;
(v) 