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PART 8

MENTALLY DISORDERED PERSONS: CRIMINAL PROCEEDINGS

CHAPTER 3

MENTALLY DISORDERED PRISONERS

136 Transfer of prisoners for treatment for mental disorder

(1) This section applies where a person (in this section referred to as the “prisoner”) is
serving a sentence of imprisonment.

(2) If the Scottish Ministers are satisfied, on the written reports of an approved medical
practitioner and a medical practitioner as to the matters mentioned in subsection (3)
below, they may, subject to subsection (5) below, make a direction (referred to in this
Act as a “transfer for treatment direction”) authorising the measures mentioned in
subsection (6) below.

(3) The matters referred to in subsection (2) above are—
(a) that the conditions mentioned in subsection (4) below are met in respect of
the prisoner;
['(aa) that—
(i) a mental health officer has agreed to the making of the direction, or
(i) it has been impracticable to obtain the agreement of a mental health
officer;]

(b) that the prisoner could be admitted to the hospital to be specified in the
direction before the expiry of the period of 7 days beginning with the day on
which the direction is made; and

(c) that the hospital to be so specified is suitable for the purpose of giving medical
treatment to the prisoner.
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(4) The conditions referred to in subsection (3)(a) above are—
(a) that the prisoner has a mental disorder;
(b) that medical treatment which would be likely to—
(i) prevent the mental disorder worsening; or
(i) alleviate any of the symptoms, or effects, of the disorder,
is available for the prisoner;

(c) thatif'the prisoner were not provided with such medical treatment there would
be a significant risk—

(1) to the health, safety or welfare of the prisoner; or
(i1) to the safety of any other person; and

(d) that the making of a transfer for treatment direction in respect of the prisoner
is necessary.

(5) A transfer for treatment direction may authorise detention in a state hospital only if, on
the written reports of the approved medical practitioner and the medical practitioner
mentioned in subsection (2) above, it appears to the Scottish Ministers—

(a) thatthe prisoner requires to be detained in hospital under conditions of special
security; and

(b) thatsuch conditions of special security can be provided only in a state hospital.

(6) The measures are—

(a) the removal, before the expiry of the period of 7 days beginning with the day
on which the direction is made, of the prisoner to the specified hospital by—

(1) a constable;

(i1) a person employed in, or contracted to provide services in or to, the
specified hospital who is authorised by the managers of that hospital
to remove persons to hospital for the purposes of this section; or

(ii1) a specified person;

(b) the detention of the prisoner in the specified hospital; and
(c) the giving to the prisoner, in accordance with Part 16 of this Act, of medical
treatment.

(7) The Scottish Ministers shall be satisfied as to the condition mentioned in subsection (4)
(a) above only if the descriptions of the prisoner’s mental disorder by each of the
medical practitioners mentioned in subsection (2) above specifies, by reference to
the appropriate paragraph (or paragraphs) of the definition of “mental disorder” in
section 328(1) of this Act, at least one type of mental disorder that the prisoner has
that is also specified by the other.

(8) A transfer for treatment direction—

(a) shall specify, by reference to the appropriate paragraph (or paragraphs) of
the definition of “mental disorder” in section 328(1) of this Act, the type (or
types) of mental disorder that each of the medical practitioners mentioned in
subsection (2) above specifies that the prisoner has that is also specified by
the other; and

(b) may include such directions as the Scottish Ministers think fit for the removal
of the prisoner to, and the detention of the prisoner in, a place of safety pending
the prisoner’s admission to the specified hospital.

(9) In subsection (1) above, the reference to a prisoner serving a sentence of imprisonment
includes a reference—
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(a) to a prisoner detained in pursuance of any sentence or order for detention
made by a court (other than an order under section 52D(2), 52M(2), 53(2), 54,
57(2), 57A(2), 118(5) or 190 of the 1995 Act); and

(b) to aprisoner committed by a court to prison in default of payment of any fine
to be paid on the prisoner’s conviction.

(10) In this section—
“place of safety” has the same meaning as in section 300 of this Act; and
“specified” means specified in the transfer for treatment direction.

[F2(11) A reference in this section to a hospital may be read as a reference to a hospital unit.

(12) For the purpose of subsection (11) above, “hospital unit” means any part of a hospital
which is treated as a separate unit.]
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