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THE ACT

Commentary

Part 11 – Maills and Duties, Sequestration for Rent and Landlord’s Hypothec

Abolition of maills and duties

Section 207 – Abolition of maills and duties

725. Section 207(1) abolishes the diligence of maills and duties which enabled creditors who
had a security over heritable property to recover rents due from tenants of that property.
For instance, where a creditor had a security over a debtor’s land and the debtor had let
the land to a tenant, the creditor could raise an action of maills and duties to attach the
rent due from the debtor’s tenant. An action for maills and duties was not available to
creditors holding standard securities and was therefore not widely used.

726. Subsection (1) also ensures that any legislative provision or rule of law relating to maills
and duties no longer has effect.

727. Subsection (2) limits the effect of the abolition by providing that it does not affect any
action of maills and duties which has been commenced prior to this section coming
into force.

728. Consequential repeals (of obsolete provisions containing references to maills and
duties) are included in schedule 6.

Landlord’s hypothec and sequestration for rent

Section 208 – Abolition of sequestration for rent and restriction of landlord’s
hypothec

729. Under the common law a landlord has a right in security over certain moveable property
situated in land or buildings which the landlord has let. The security is known as the
landlord’s hypothec and it secures 1 year’s rent due from a tenant. Before the coming
into force of this section it would last for 3 months after the last due date for payment
of that rent. The security could be enforced by an action of sequestration for rent
provided it were raised before the end of that 3 months. The action attached the goods
secured by the hypothec and permitted the landlord to obtain warrant to sell the goods
in satisfaction of the rent. This action was available to a landlord in addition to any
other diligence such as attachment or arrestment which would also be available to the
landlord as a creditor of a tenant.
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730. Section 208(1) abolishes the diligence of sequestration for rent and subsections (2) to
(9) and (11) make various changes to the law relating to the landlord’s hypothec as a
consequence.

731. The abolition of sequestration for rent does not affect any action for sequestration for
rent brought before this section comes into force but the provisions in subsections (4)
to (7) limiting the property which is subject to the landlord’s hypothec and therefore
attachable by sequestration for rent will apply to existing actions (subsection (10)).

732. Subsection (2) preserves the landlord’s hypothec and makes clear the nature of the
security it confers. It continues as a real right in security over corporeal moveable
property and as a result it gives the landlord an appropriate ranking relating to
property over which it confers a security. “Insolvency proceedings” for the purposes of
subsection (2) are defined in subsection (12).

733. Subsection (3) clarifies the limitations on the landlord’s hypothec and abolishes it as
a security over property kept in a dwellinghouse, on agricultural land or on a croft. A
“dwellinghouse” for this purpose includes a mobile home, caravan or houseboat used
as a dwelling.

734. Under subsection (4), the hypothec will no longer arise in relation to property owned
by a person other than the tenant.

735. Subsection (5) provides that the hypothec does not affect any property which is acquired
by a third party from the tenant in good faith or, where a landlord has interdicted a
tenant from disposing of property subject to the hypothec, any property bought in good
faith and for value by a third party from a tenant. But if property is sold by a tenant in
breach of an interdict, the tenant remains liable for the breach despite the property no
longer being subject to the hypothec due to subsection (5)(b).

736. Where property is in the shared ownership of the tenant and a third party, the hypothec
can secure only the tenant’s interest in the property (subsection (7)).

737. Subsection (8) provides that the landlord’s hypothec is security for any rent for which
the date for payment has passed and payment has not been made (so it cannot be
security for future rent due) and that it continues as long as the rent remains unpaid.
This overrides the common law rule that the hypothec secures 1 year’s rent and lapses
if not enforced by sequestration for rent within 1 month of the date the rent was due
(see subsection (9)). The change made by subsection (8) will apply to any pre-existing
hypothec.

738. Subsections (2) to (9) (but not subsection (3)) affect a landlord’s right of hypothec
which arose before this section comes into force and which subsists on that date (see
subsection (11)).
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