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JUDICIARY AND COURTS
(SCOTLAND) ACT 2008

EXPLANATORY NOTES

THE ACT

Part 2 —the Judiciary

Chapter 2 — Senior Judiciary: Vacancy, I ncapacity and Suspension

Section 8 — Interpretation of Chapter 2

30.

31.

This section gives certain words specific meanings for the purposes of Chapter 2.
Subsection (1) makes clear that incapacity arises only on the grounds of ill health.
Subsection (2) makes clear that it is seniority of appointment to the Inner House that
is relevant to which judge is most senior in terms of the Act procedure. Subsection
(3) recognises that the Lord President is also the holder of the office of Lord Justice
General. The effect is that the functions relating to that office can also be carried on
under the provisions of the Act.

Subsection (4) preserves the provisions that aready exist in statute allowing the Lord
Justice Clerk to carry out afunction of the Lord President or L ord Justice General. One
example is section 2(1) of the Criminal Procedure (Scotland) Act 1995 (c.46). This
provides that the High Court will sit at such places as the Lord Justice General whom
failing the Lord Justice Clerk shall determine. By applying section 4(2) to such existing
statutory provisions, subsection (2) makes clear that in the event of a vacancy or the
incapacity of the Lord Justice General, such afunction of the L ord Justice General may
be exercised by the Lord Justice Clerk “whom failing” the senior judge of the Inner
House acting as Lord Justice Clerk under the Act provisions.
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