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EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 4 - Evidence

Section 90 - Witness anonymity orders
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Subsection (1) inserts new sections 271N to 2717 into the Crimina Procedure
(Scotland) Act 1995 (“the 1995 Act”) and provides courts with an order-making power
to secure anonymity for witnesses when giving evidence in court.

Section 271N(1) setsout what awitnessanonymity order isand definesthe order in such
away asto grant the court awide discretion asto how the court protects the anonymity
of awitnessin any particular case.

Section 271N(2) refers to procedures detailed at sections 271P, 271Q and 271R which
deal with how applications should be made and the conditions (set out in section 271S)
the court needs to consider when considering whether to make an order.

Sections 271N(3) and (4) lists the kinds of measures the court may use to secure the
witness s anonymity. Thelistisonly illustrative; the court may employ other measures
if it thinksfit. Technological developments and the practical arrangementsin the court
may affect such decisions.

Section 271N(5) providesthat the court may not make awitness anonymity order which
prevents the judge or jury either from seeing the witness or from hearing the witness's
natural voice. The judge and jury must always be able to see and hear the witness.

Section 271P(1) providesthat applications for awitness anonymity order may be made
by the accused aswell as prosecutors. This reflects the position in the case of Rv Davis
[2008] UKHL 36, where the Court of Appea allowed a defence witness as well as
prosecution withesses to give evidence anonymously.

Section 271P(2) provides that, where an application for a witness anonymity order is
made by the prosecutor, the identity of witnesses may be withheld from the accused
before and during the making of the application. This ensures that the operation of the
legislation is not impeded by procedural challenges to the power of the prosecution to
withhold this information pending the court’s determination of the application for the
witness anonymity order.

Section 271P(2) therefore provides that prosecutors are under no obligation to disclose
the witness' s identity to the accused at the application stage but must inform the court
of the identity of the witness. Similar provision is made for the accused in the new
section 271P(3), except that the accused must always disclose theidentity of the witness
to the prosecutor and the court but do not have to disclose it to any other defendant.


http://www.legislation.gov.uk/id/asp/2010/13/part/4
http://www.legislation.gov.uk/id/asp/2010/13/section/90
http://www.legislation.gov.uk/id/asp/2010/13/section/90/1
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Section 271P(2) also enables the court to direct that it should not be informed of the
identity of the witness. This providesfor the possibility that, whilst in the vast magjority
of cases the court will require to be informed of the witness's identity, there may be
rare cases (particularly national security related cases) the court can direct that it not
be informed of the witness' s identity.

Sections 271P(4) and (5) provide that where the prosecutor or the accused proposes
to make an application for a witness anonymity order, information that might identify
the witness must be taken out of any relevant information which is disclosed
before the application has been determined. Section 271P(6) provides that, before
the determination of an application, a witness must be referred to by a pseudonym
in any list, application or notice. These sections reflect the reality that anonymity
cannot be reinstated once lost. Sections 271P(7) and (8) define respectively “relevant
information” and “relevant, list, application or notice”.

Sections 271P(9) and (10) set out two basic principles. Subsection (9) states that every
party to the proceedings must be given the opportunity to be heard on an application
for awitness anonymity order. However, it may be necessary in the course of making
the application to reveal some or al of the information to which the application relates:
for example, the name and address of the witness who is fearful of being identified.
So subsection (10) provides that the court has the power to hear any party without an
accused or the accused's legal representative being present. This reflects the existing
practice, by which prosecution applications were expected to be made in the absence
of any other parties in the case, with the accused able to make representations later
a a hearing with the prosecution (and possibly other accused) present. It is expected
that defence applicationswill be permitted without other accused being present but will
aways be made in the presence of the prosecution.

Section 271Q provides, and sets out the timescales, for the making and determination
of applications for a witness anonymity order in proceedings on indictment and in
summary proceedings. Whileit islikely that most anonymity orderswill be sought and
considered in solemn proceedings, they are also available in summary proceedings. For
example, such orders may be sought in summary proceedingsin relation to undercover
police officers making test purchases of drugs, for example at music festivals.

In solemn proceedings, under section 271Q(1), the making of awitnessanonymity order
isto betreated as apreliminary issuein terms of sections 79 and 87A of the 1995 Act.
Thisisto ensure that decisions can normally be made at the preliminary hearing or first
diet. Similarly, section 271Q(2) aims to ensure that notice of an application isgivenin
summary proceedings before the intermediate diet, or, if this has not been fixed, before
thetrial begins (that is, the first witness for the prosecution is sworn).

Sections 271Q(7) and (8) allowsfor motions and applications to be made under sections
268, 269 and 270 of the 1995 Act which deal with new witnesses being led after the
commencement of atrial.

Section 271R requires four conditions to be met before a court can make a witness
anonymity order. They are described as conditions A, B, C and D.

Section 271R(3) sets out condition A, which is that the measures to be specified in the
order arenecessary for one of two reasons. Thefirst isto protect the safety of thewitness
or another person or to prevent serious damage to property. There is no requirement
for any actual threat to the witness or any other person but the application for an order
should bring out evidence of/grounds for believing that athreat exists. The second isto
prevent real harm to the public interest. Thiswill include, but will not be restricted to,
the public interest in police or security service undercover officers being able to carry
out future operations, whether or not they are fearful in any particular case.
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Section 271R(4) sets out condition B, which is that the effect of the order would be
consistent with the accused receiving afair trial. Thus the grant of the order must be
compliant with Article 6 of the ECHR.

Section 271R(5) sets out condition C, which is that the witness's testimony is such
that in the interests of justice the witness ought to testify. New section 271Q(6) sets
out condition D which provides that either the witness would not testify if the order
was not made or there would be real harm to the public interest if the witness were to
testify without an order being made. Such harm might, for example, arise as a result
of the identity of a member of the security services being made public but it can aso
apply to other witnesses where the interest of justice require that they are able to give
evidence anonymously in acase. This public interest element should be brought out in
the application for an order.

Section 271R(7) specifies that in determining for the purposes of condition A whether
the order is necessary to protect the safety of the witness, another person or prevent
damage to property, the court must have regard to:-

e the witness's reasonable fear of death or injury either to himself or herself or to
another person (for example “we'll get your kids’, or “we'll get your friends"), or

» reasonablefear that there would be serious damageto property, (for example“we'll
firebomb your house”).

Although not explicitly defined in the section, “injury” is not restricted to physical
injury, but could aso include serious harm to a person’s mental health; and “ serious
damage to property” can include serious financial or economic loss.

Section 2715(1) requires the court to have regard to the considerations set out in the
new section 271S(2) when deciding whether to make an order. The court must also have
regard to any other factorsit considers relevant.

The considerations in section 2715(2) are the accused’'s general right to know the
identity of a witness, the extent to which credibility of the witness is relevant in
assessing the evidence he or she gives, whether thewitness' s evidence might be material
in implicating the accused, whether the witness's evidence can be properly tested
without knowing the witness's identity, whether the witness has a tendency or any
motive to be dishonest and whether alternative means could be used to protect the
witness sidentity.

Section 271T requires the judge to direct the jury in atria on indictment in such way
as he/she considers appropriate, to ensure that the fact that the order was made is not
detrimental to the accused.

Section 271U(2), (2), (3) and (6) provide for the court that has made an order to
discharge or vary it in those proceedings, either on an application by a party to the
proceedings or on its own initiative. This power may be used where, for example, a
witness who previously gave evidence anonymously is content for the anonymity to
be lifted.

Section 271U(4) the court must give every party to the proceedings an opportunity to be
heard before determining an application for variation or discharge of an order or before
varying or discharging an order on its own initiative. Section 271U(5) alows the court
to discharge or vary an order in the absence of the accused or their representative if the
circumstances of the case mean this would be appropriate.

Subsection 271V (1) setsout the various grounds for making an appeal to the High Court
in relation to witness anonymity orders. An appeal can be made by the prosecutor or
the accused.

Section 271V (2) inserts a requirement to seek leave to appeal against the granting of an
order so as to prevent spurious appeals being raised. Section 271V (4) clarifies that the
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period between lodging an appeal and itsdetermination does not count towards any time
limit applying in the case. It allows the court to postpone, adjourn (or further adjourn)
thetrial diet and/or to extend any time limit applying to the case.

Section 271W providesthat the High Court, having considered an appeal, must overturn
the granting of a witness anonymity order by the court hearing the relevant tria if it
decides that the decision to grant the order was wrong in law. Once this decision has
been taken the trial can continue but without the witness who was the subject of the
order giving their evidence anonymously.

Section 271X enables the High Court, having considered an appeal, to reverse the
decision of acourt which has refused an application for awitness anonymity order, if it
concludesthat the decision of thejudge in that court waswrong in law. The High Court
must then order that appropriate measures should be taken to preserve the anonymity
of the relevant witness when he or sheis giving their evidence.

Sections271Y (1) and (2) enablethe High Court, having considered an appeal, toreverse
the decision of a court that has varied the way in which the witness anonymity order
has been applied if it concludes that the decision of the judge in that court was wrong
according to the law. Section 271Y(3) provides that the High Court can decide that
other variations to the order are justified under the relevant terms of the law as set out
at 271R and 271S.

Section 271Z(1) enables the High Court, having considered an appeal, to reverse the
decision of acourt that has refused an application made by either the prosecutor or the
accused to vary or disallow awitness anonymity order if it concludes that the decision
of the judge in that court was wrong according to the law. Thereafter subsections Z(2)
and (3) provide for the High Court to disallow an order or vary it depending on the
case, and allowsit make an additional variation to the order asit deems appropriate and
under the relevant terms of the law as set out at 271R and 271S.

Subsection (2) makes consequential provision to sections 79 (preliminary pleas and
preliminary issues) and 148 (intermediate diet) of the 1995 Act.

Subsections (3) and (4) provide that witness anonymity orders made under an existing
rule of law in atrial or ahearing that starts before the day the new provisions comeinto
effect are not affected by the coming into force of these provisions.
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