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SCOTTISH INDEPENDENCE
REFERENDUM ACT 2013

EXPLANATORY NOTES

COMMENTARY

Procedures to be followed at polling stations

Schedule 4: Campaign rules

Part 1. Interpretation

153.

Section 11 introduces schedule 4 to the Act which provides for the rules which govern
campaigning at the referendum. Paragraph 1 contains definitions of words and phrases
used in the schedule.

Part 2: Permitted participants and designated or ganisations

154.

155.

156.

157.

158.

Paragraph 2 of schedule 4 providesthat if an individual or an organisation (including a
political party) wishesto spend more than £10,000 (alimit set by schedule 4, paragraph
18) on campaigning, they will have to declare to the Electoral Commission that they
wish to be a‘ permitted participant’ and identify the outcome they will campaign for at
the referendum. Paragraph 2 also sets out the criteria that individuals and bodies must
fulfil to be eligible to become permitted participants.

Paragraph 3 sets out the requirements for the declarations. Declarations made by a
registered political party must be signed by the responsibl e officers of the party (usually
the treasurer) or in the case of aminor party (one that contests only one or more parish
or community election in England and Wales) it must include the name of the person
who will beresponsiblefor the party’ s compliance with the referendum campaign rules.

Declarations made by individuals wishing to become permitted participants must be
signed by the individual and give their full name and home address.

Declarations made by other organisations, known as‘ qualifying bodies' must be signed
by the secretary or similar office bearer of the body and must include the name and
address of the organisation, including, in the case of acompany, its registered number.

Paragraph 4 prohibits a responsible person for a permitted participant from making
a declaration under paragraph 2 by or on behaf of another permitted participant. If
an individual is a permitted participant and also treasurer of a registered party other
than aminor party, he or she ceases to be a permitted participant if the party registers
as a permitted participant. A declaration by a qualifying body or minor party will be
considered not to satisfy the requirements of paragraph 3(1)(b) or 3(3)(a)(ii) to notify
who is the responsible person for a permitted participant if the intended responsible
person is already aresponsible person for another permitted participant or a permitted
participant in his or her own right.
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Paragraph 5 places aduty on the Electoral Commission to create and maintain aregister
of declarationsmade by registered parties, individual s and other organi sationswho wish
to become permitted participants in the referendum. The register must not include the
home address of an individual who has made a declaration.

Paragraphs 6 and 7 provide that a permitted participant may apply to the Electoral
Commission to be the principal campaign organisation representing one of the
outcomes of the referendum. These permitted participants are called ‘designated
organisations’ and have a higher campaign spending limit (full limits are set out in
paragraph 19). Paragraph 7 specifies the form that applications must take and sets out
the timetable for applications and for the Electoral Commission’s decision. It makes
clear that even where an application has been made only in respect of one outcome,
the Electoral Commission should make the designation provided they are satisfied that
the applicant is genuinely representative of those campaigning for that outcome. The
Commission may designate an organisation in relation to one or both outcomes.

Under paragraph 8, designated organi sations are entitled to use school rooms or meeting
rooms in publicly maintained buildings for public campaign meetings during the four-
week period before the referendum is held.

Paragraph 9 requires the designated organisation to contact the education authority in
advanceif they wish to use aschool room and entitlesthem to inspect alist of therooms
that are available for them to use.

Part 3: Referendum expenses

163.

164.

165.

166.

Paragraph 10 defines referendum expenses as any of the activities specified in
paragraph 10 which are incurred in the running or conduct of a referendum campaign,
or are incurred in connection with the promotion of any particular outcome in the
referendum.

Paragraph 11 sets out different types of activities which qualify to be counted as
referendum expenses (including campaign broadcasts, advertising, material addressed
to voters, market research or canvassing, press conferences or mediadealings, transport,
ralliesor public meetings). Sub-paragraph (2) confirmsthat the definition of referendum
expenses does not extend to any expenses which fall to be met out of public funds, any
campaign staff costs, any expensesincurred by an individual which are not reimbursed,
or any expenses related to the publication of material about the referendum which is
not an advertisement.

Sub-paragraph (3) gives the Electoral Commission a power to issue guidance on the
different kinds of expenses that qualify as referendum expenses, and requires them to
provide a copy of this guidance to Scottish Ministers, who will lay a copy before the
Scottish Parliament.

Paragraph 12 deals with the concept of notional referendum expenses, where an
individual or body is given property or alowed to use property, services or other
facilities either free of charge or at more than 10% discount from the market rate for
their use, for the purposes of campaigning for an outcome in the referendum. Notional
expenses are counted towards the referendum expenses limit of the individual or body.
There are four situations where notional expenses are cal cul ated:

i. Whereaproperty isprovided free of charge, the ‘ appropriate amount’ of expenses
is calculated as areasonabl e proportion of the market value of the property taking
into account the use of the property.

ii. Where the property is provided at a discount of more than 10%, the appropriate
amount of expenses is the reasonable proportion of the difference between the
market value of the property and the amount actually spent.
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iii. Where property, services or other facilities are provided free of charge, the
appropriate amount of expenses is calculated as a reasonable proportion of the
commercial rate for their use of the property taking into account the use of the

property.

iv. Where property, services or other facilities are provided at a discount of more
than 10%, the appropriate amount of expenses is the reasonable proportion of
the difference between the commercial rate for their use and the amount actually
spent.

Where an employer makes the services of an employee available to the individual or
body, the notional referendum expenses are taken to be the person’s salary (but not
other payments such as bonus payments for example) during the time they are working
on behalf of the individual or body.

The effect of sub-paragraphs (9) and (10) is that only the proportion of the expenses
incurred for the use of the property, services, facilities or employees during the
referendum period isto be declared by apermitted participant in areturnto the Electoral
Commission. Only expenses of over £200 need be declared. Under sub-paragraph (12),
someone who makes a false declaration in the return commits an offence. Notional
referendum expenses do not include the costs associated with the transmission of a
referendum campaign broadcast, the mailshot of referendum material, or the use of
public rooms under paragraphs 8 and 9 for designated organisations. Time or services
given voluntarily by an individual are also excluded.

Paragraph 13 requiresthat any expenditureincurred on behalf of apermitted participant
must have the authority of the responsible person (e.g. its treasurer or other named
officer as defined in schedule 8) or someone authorised in writing by the responsible
person. Anyone who spends money without this authority commits an offence.

Similarly, paragraph 14 requires that any payment made by the permitted participant
in connection with referendum expenses must have the authority of the responsible
person or someone authorised in writing by the responsibl e person and there must be an
invoice or receipt for any payment over £200. When apayment of over £200 is made by
someone authorised by the responsible person, they must notify the responsible person
that the payment has been made and give them therelevant invoice or receipt. If anyone
failsto follow these rules they commit an offence.

Paragraph 15 requires someone with a claim for payment of referendum expenses
to submit it to the permitted participant’s responsible person or someone authorised
by the responsible person within 30 days of the date of the referendum. Claims can
be submitted beyond the 30 day period if the Electoral Commission agree that it is
appropriate to do so. All other claims must be paid within 60 days of the date of the
referendum. Paying a claim after that time is an offence. Paying a claim that should
not be paid is also an offence. Any other rights a creditor of the permitted participant
may have in relation to payment (for example right to earlier payment under a contract
agreed by the creditor and permitted participant) are not affected by the timescale for
payment of not later than 60 days after the referendum period.

Sub-paragraph (8) of paragraph 15 appliessection 77(9) and (10) of the Political Parties,
Elections and Referendums Act 2000, to prevent the 30 and 60 day periods from ending
on a Saturday, Sunday or other national day of thanksgiving, mourning or holiday.

Where the permitted participant’ s responsible person (or someone alegedly authorised
to incur the expenditure) fails or refusesto pay aclaim for referendum expenseswithin
60 days of the date of the referendum, thisisknown asa‘ disputed claim’. Paragraph 16
allowsthe person who madethe claim to bring acourt action to decide whether theclaim
ought to be paid, whether the 60 day period has passed or not. The court may consider
whether thereisaspecial reason for the claim to be paid if it was submitted after the 30
day period was over. Paragraph 17 confirmsthat the rights of the creditors of permitted
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participantsto receive payments due to them are not affected by a permitted participant
having incurred expenditure or spent money when prohibited by the campaign rules
in schedule 4 from doing so, so long as the creditor was unaware that the contract or
expenditure contravened those rules.

Paragraph 18 sets a spending limit of £10,000 in the referendum campaign for
individuals or bodies that are not permitted participants. Sub-paragraphs (8) to (10)
include within the £10,000 limit the appropriate sum of notional referendum expenses
for property, services or facilities incurred before or during the referendum period. If
that limit is exceeded, then the individual or body is guilty of an offence, and in the
case of a body, the person who authorised the expenses is aso guilty of an offence if
they knew or should have known that the limit would be exceeded as a result of the
payment. It is a defence for an individual or body to show that they complied with a
code of practiceissued by the Electoral Commission at the time of deciding whether to
incur the expense, and in so doing, hadn’t exceeded the spending limit at that time.

Paragraph 19 sets out the spending limitsfor permitted participants. Where a permitted
participant is a designated organisation they will have a campaign spending limit of
£1,500,000. Permitted participants who are registered political parties and for whom
constituency and regional votes were cast in the election for the Scottish Parliament
held in 2011 will have a spending limit of either £3,000,000 multiplied by their
percentage share, or a minimum of £150,000. Permitted participants who are not
political parties will have a limit of £150,000. If a permitted participant is a member
of a designated organisation (but not the organisation itself) that will not affect their
separate entitlement to incur expenditure up to their own limit. Sub-paragraphs (8)
to (10) of paragraph 18 aso apply to these spending limits the notional appropriate
sum of property, services or facilitiesincurred before or during the referendum period.
Any referendum expenses incurred before the individual or body became a permitted
participant also count towards the spending limit and should be noted in an expense
return to the Electoral Commission.

Breach of the spending limits is treated as an offence, in the case of a political party
both by the party itself and by itsresponsible person or deputy treasurer. If the permitted
participant is an individual, then the individual is guilty of the offence and if the
permitted participant is some other body, then both the body and the responsible person
are guilty of the offenceif the spending limits are exceeded. Aswith those who are not
permitted participants, it is a defence to show that they had complied with a code of
practice issued by the Electoral Commission at the time of deciding whether to incur
the expense, and in so doing, had not exceeded the spending limit at that time.

Paragraph 20 makes provision for campaigners working together as part of a common
plan or arrangement, to allow campaigners to work together to provide a coordinated
message to voters, while preventing an organisation or body declaring themselves a
permitted participant under a number of different names in order to take advantage
of multiple spending limits. Referendum expenses incurred by two or more permitted
participants working together to a common plan or arrangement are to be treated as
counting towards the spending limits of each permitted participant for the purposes
of the spending limits in paragraphs 18 and 19. Such expenditure aso counts towards
the spending limit of a non-permitted participant, if one is involved in the common
plan or arrangement. To allow a designated organisation to lead coordinated activity
amongst campaigners, where a designated organisation is involved in a common plan,
the designated organisation is taken to have incurred the total amount of common plan
expenditure, and the other participants do not count any common plan expenditure
against their individual spending limits. Any unregistered campaigner who spendsmore
than £10,000 as part of a common plan with a designated organisation is however
required to register asapermitted participant. Unregistered campaignerswho spend less
than £10,000 in a common plan with a designated organisation are effectively exempt
from the common plan rules.
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Paragraph 21 requires each permitted participant to provide a report to the Electoral
Commission about its finances including its spending, any disputed claims in which
it was involved, unpaid claims and any relevant donations it has received (with the
exception of registered political parties which are required under UK legislation to
submit a return about their donations to the Electoral Commission). This report or
‘return’ must include all invoices and receiptsin relation to expenditure and a statement
identifying the amount of any national referendum expenses incurred. The return need
not include details of, but must be accompanied by a declaration of the total amount of,
any referendum expenses incurred before the individual or body became a permitted
participant. The Electoral Commission has a power under sub-paragraph (10) to issue
guidance about the form to be used for the return. Those who are not permitted
participants do not need to submit areturn to the Commission.

Paragraph 22 requires designated organi sations that have spent over £250,000 to submit
an auditor’s report on their financial return to the Electoral Commission. The auditor
hasthe right to access the designated organi sation’ sbooks and other paperwork, and the
responsible person must provide any relevant additional information, that the auditor
requires for the purposes of the audit. If the responsible person fails to do so, the
Commission may write to them to require them to do so. If the responsible person fails
to comply with the written directions of the Commission, the Commission can apply
to the Court of Session to deal with the person as if they had failed to comply with
acourt order. A deliberately misleading, deceptive or false statement, whether oral or
in writing by the responsible person to an auditor about the finances of the designated
organisation is an offence.

Under paragraph 23, returns to the Commission must be submitted along with any
auditor’s report required within 6 months of the date when the referendum took place.
Returnsthat do not need an auditor’ sreport must be submitted to the Commission within
3 months. Where the Electoral Commission decides that a claim for expenses that was
submitted after the 30 day deadline should be paid (under paragraph 15), theresponsible
person must, within 7 days of the payment, submit to the Commission areturn detailing
the payment. The responsible person commits an offence by failing to comply with the
requirements of this paragraph.

Paragraph 24 requiresthe responsible person to sign the return and provide adeclaration
along with it to the effect that he or she has examined the return and to the best of hisor
her knowledge and belief it is complete and correct and all expensesin the return have
been paid by the responsible person or someone authorised by him or her. Where the
permitted participant is not a registered political party, the declaration must also state
that all relevant donations recorded in the return have been accepted from permissible
donorsand that no other donations have been accepted. The responsible person commits
an offenceif he or she knowingly or recklessly makes a false declaration in the return.

Paragraph 25 requires the Commission to make a copy of the returns it receives
from permitted participants available for public inspection while the return is in the
Commission’s possession. The Commission must ensure that where a donor is an
individual rather than an organisation, the donor’s address is not made public in the
statement of relevant donations. A similar restriction applies where the return contains
information about a regulated transaction. If the transaction was entered into with an
individual, the individual’ s address should not be made public. The Commission hasa
power to destroy returns and any other papers it receives once two years have passed
sinceit first received them, or else at the responsible person’ s request the Commission
must send the return and other papers back to the permitted participant.

Part 4: Publications

183.

Paragraph 26 providesthat, for the 28 day period ending with the date of the referendum,
the Scottish Ministers and certain public authorities in Scotland cannot publish any
material providing general information about the referendum, dealing with issuesraised
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by the question to be voted on in the referendum, putting any arguments for or against
a particular answer to the question to be voted on, or which is designed to encourage
voting in the referendum. However, this rule does not apply to information made
available following a specific request; specified material published by or under the
auspices of the Scottish Parliament Corporate Body; any information from the Electoral
Commission, a designated organisation or the Chief Counting Officer or any other
counting officer; or to any published information about how the poll isto be held.

Under paragraph 27, printed material associated with the referendum cannot be
published unless it meets the following requirements:

« If the materia is contained on a single side of a printed page, then the name and
address of the printer, the promoter and the person on behalf of whom the material
is being published must be on the face of the document

» If theprinted material isnot on asingle sided page, then those names and addresses
must appear on thefirst or last page of the document

* |f the printed material is a newspaper or periodical advertisement, then the name
and address of the printer of the newspaper or periodical must appear on itsfirst or
last page and the names and address of both the promoter and the person on behal f
of whom the material is being printed must be in the advertisement.

The paragraph also prevents any non-printed material associated with the referendum,
such as material on the internet, from being published unless it includes the name and
address of the person on behalf of whom the materia is being published. There is an
exception whereitisnot practical to comply with these requirements; an example might
be very small advertisements.

If any printed material ispublished without meeting the requirements, then the promoter
of the material, the printer, and any person who publishesit are all guilty of an offence.
If any non-printed material fails to meet the requirements, then the promoter of the
material and publisher are guilty of an offence. In both cases, it is a defence to show
that circumstances beyond the person’ s control caused the offence to be committed and
that they took all reasonable steps to avoid committing an offence.

Paragraph 28 applies the Town and Country Planning (Control of Advertisements)
(Scotland) Regulations 1984 in relation to the display on any site of an advertisement
relating specifically to the referendum as they have effect in relation to the display of
an advertisement relating specifically to parliamentary election.

Part 5: Control of donations

188.

189.

190.

The Act dealswith controls of donationsto permitted participantsthat are not registered
parties or are minor parties. Donationsto registered political parties are already subject
to a regulatory regime established in the Political Parties, Elections and Referendums
Act 2000. Therules set out in Part 5 of schedule 4 to the Act define what donations are
allowed, both by description and by monetary value (or a determination of monetary
value), who is allowed to make a donation and what a permitted participant must do to
record and report the donations of over £500 that they receive.

Paragraph 29 defines a ‘relevant donation’ in this context as meaning a donation to
a permitted participant for the purposes of meeting referendum expenses. Under sub-
paragraph (6), only permitted participants that are designated organisations can accept
donations from registered political parties.

Sub-paragraph (7)(a) adds anti-avoidance provisions in order to cover donations
provided so that expenses are not incurred, and sub-paragraph (7)(b) providesfor atest
of reasonably assuming something to be a donation.
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Sub-paragraphs (8) to (10) provide an explanation of what constitutes a donation in
relation to any money spent in paying any referendum expensesincurred by or on behal f
of the permitted participant. Sub-paragraph (11) makesit immaterial where a donation
isreceived.

Paragraph 30(1) explains what constitutes a donation for the purposes of the
referendum. Where the value of the transaction, whether it be in money or other
property, services or facilities at less than the market rate, the money or property
transferred to a permitted participant is taken to be a gift and therefore a donation
made to the permitted participant. Sub-paragraph (3) explainsthat in order to determine
whether property, services or facilities are provided to a permitted participant on terms
better than a commercia rate, a comparison is needed with the total sum involved.
Further clarification is provided in sub-paragraph (5) which explains that anything
given to someone representing a permitted participant that is not for their personal use
is assumed to be a donation to the permitted participant.

A donation to a permitted participant includes any sponsorship of the permitted
participant. Paragraph 31 explains that sponsorship in this context includes any money
given to the permitted participant in order to help with referendum expenses or to
avoid incurring costs in the referendum. This includes the sponsorship of conferences
or other events run by or on behalf of the permitted participant, costs associated with
a publication by or on behalf of the permitted participant and any study or research
it undertakes. However, sponsorship does not include someone paying for admission
to a conference, buying a publication or payment for an advertisement where the cost
involved is charged at the usual commercial rate.

Paragraph 32 outlines other paymentsthat are not donationsfor the purposes of the Act.
These include a grant from public funds, the rights of a designated organisation to a
free mailshot to each voter and to the use of public rooms under paragraphs 8 and 9
of schedule 4, transmission by a broadcaster of referendum campaign broadcasts, the
services of someone volunteering to work with or for the permitted participant at no
charge or any interest that may accrue on adonation. Any donation with avalue of £500
or lessisalso to be disregarded.

Paragraph 33 explains how the value of adonationisto be established. Thevalue of any
donation other than money is to be taken as the market value of the property involved.
Where goods or services are provided to the permitted participant at arate preferential
to the commercial rate, the value of the donation is taken to be the difference in value
between what was actually paid and what would have been paid had the commercial
rate been applied. The value of sponsorship is taken as either the money involved, or
the market value of any property transferred to the permitted participant. Any value
accruing to the sponsor from the sponsorship isto be disregarded. Thevalue of any loan,
or property, services or other facilities provided at a rate better than the commercial
rate is taken to be the difference between the amount actually paid by the permitted
participant and the amount that would have been paid had the commercial rate been
applied. If the permitted participant benefits from such adonation over aperiod of time,
for example through paying alower rent over several months, the donation involved is
the total amount saved over those months.

Paragraph 34 prohibits permitted participants from accepting certain donations. Only
donations from people or bodies listed in paragraph 1(2) of schedule 4 as *permissible
donors’ can be accepted:

e individualsregistered on the electoral register

» companies registered under the Companies Act or incorporated in the EU or that
conduct businessin the UK


http://www.legislation.gov.uk/id/asp/2013/14/paragraph/30/1
http://www.legislation.gov.uk/id/asp/2013/14/paragraph/32
http://www.legislation.gov.uk/id/asp/2013/14/paragraph/33
http://www.legislation.gov.uk/id/asp/2013/14/paragraph/34

197.

198.

199.

200.

201.

These notes relate to the Scottish Independence Referendum Act
2013 (asp 14) which received Royal Assent on 17 December 2013

e registered parties that intend to contest an EU election (only designated
organisations may receive donations from registered parties, under sub-paragraph
29(6))

» trade unions

e building societies

e limited liability partnerships
o friendly societies

e unincorporated associations carrying on business or other activities wholly or
mainly and having their main officein the UK.

In addition, donations from exempt trusts are to be counted as relevant donations®.
However a donation from a trustee of any property which is not an exempt trust
donation, or if the beneficiariesunder thetrust are not permitted participants or members
of an unincorporated association which is a permissible donor, is to be taken as a
donation from an impermissible donor, i.e. it should not be accepted by the permitted
participant.

Where someone provides a donation to the permitted participant on behalf of
themselves together with someone else as a ‘principal donor’, or an agent provides a
donation on behalf of others, then each donation of over £500 isto be taken asadonation
from each of the individuals. In such cases, the responsible person of the permitted
participant must be given certain details about the donor. An offence is committed by
the principal donor or the agent if the detailsare not provided. The detailsto be provided
depend on the status of the donor but usually it involves their name and address. These
detailsareto be provided for each donation in the statement of donationsto be submitted
to the Electoral Commission under paragraph 39.

Under paragraph 35, if adonation is accepted by the permitted participant, they should
make every effort to verify that the donor iswho they say they are and that the donor isa
permitted donor and to verify the donor’ s name and address. If the permitted participant
receives adonation they should not accept, then the donation should be returned within
30 days to whoever provided it. An offence is committed if these steps are not taken
within the 30 day period but it is a defence to show that within the 30 days steps
were taken to identify the donor and it was concluded that the donation was from a
permissible donor.

Under paragraph 36, if the donation was provided anonymously, it should bereturned to
the person who provided it on the anonymous donor’ s behalf or the financial institution
they used to send it. If that is not possible, the donation should be sent to the Electoral
Commission. The Commission would then pay it into the Scottish Consolidated Fund.

Under paragraph 37, where a permitted participant accepts a donation that it should
not have accepted (because it was given anonymously or by someone other than a
permissible donor), a sheriff can, regardless of whether legal proceedings have been
brought in connection with an offence, order the permitted participant to forfeit money
equivalent to the amount of the donation. The permitted participant can appeal against
the sheriff’s decision to the Court of Session. If the amount of the donation isforfeited,
then the money is paid into the Scottish Consolidated Fund.

1

“Exempt trust donations” are donations received from atrustee where the trust was created before 27 July 1999 and which has
had no property transferred to it after that date nor have the terms of the trust varied after that date or it is a donation received
from atrustee where the trust was created either by a person who was a permissible donor under section 54 of the Political
Parties, Elections and Referendums Act 2000 or created in the will of such a person and no property has been transferred to
the trust other than by the person who created or by the will. (See section 162 of the 2000 Act and the definition in paragraph
1(2) of the Act).
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If someone deliberately triesin any way to make a donation to a permitted participant
when the donor is not a permissible donor, that person commits an offence under
the provisions of paragraph 38. An offence is also committed if someone provides
deliberately false information to the responsible person of the permitted participant
about the amount of a donation or the donor. Similarly, an offence is committed if
someone deliberately triesto deceive the responsible person of the permitted participant
by withholding information about the amount of a donation or the donor.

As part of the return to the Electoral Commission, the permitted participant is required
by the provisions of paragraph 39 to provide a statement of relevant donations.

Paragraph 40 sets out the information to be provided in the statement of relevant
donations. For individual donations of over £7,500 or cumulative donations of over
£7,500 from the same donor, the statement must include the amount of the donation or
itsvalueif the donation was something other than money, the date when it was accepted
by the permitted participant and other information about the donor, which, although
dependent on the status of the donor, isin most cases the donor’s name and address.

Thetotal valueof all the other donationswhich are under £7,500 should a so be provided
in the statement. Where someone who has an anonymous entry on the electoral register
has made a donation, the statement should also include a copy of the evidence that the
permitted participant has seen of the anonymous entry.

Where a donation has been received by a permitted participant from an impermissible
donor in accordance with the rules for such donations in paragraph 34(1)(a), paragraph
41 requires that the statement should record the name and address of the donor, the
amount of the donation or itsvalueif the donation was something other than money, the
date the donation was received and the date it was sent back to the donor or the person
acting on the donor’ s behalf in accordance with paragraph 35(3)(a). Where a donation
has been received by apermitted participant from an unidentifiable donor in accordance
with the rulesfor such donationsin paragraph 34(1)(b), the statement should record the
name and address of the donor, the amount of the donation or its value if the donation
was something other than money, the date the donation was received and the date it was
dealt with in accordance with paragraph 35 (3)(b).

Paragraph 42 requires that reports are prepared by responsible persons for permitted
participants during the referendum period which include details of donations received
of morethan £7,500 that are to be used for the purpose of meeting referendum expenses
incurred by the permitted participant during the referendum period. Reports must be
prepared in respect of the period ending with the 28" day of the referendum period,
including the time before the referendum period, the two succeeding periods of 4-
weeks, and the period from the end of the second of these 4-week periods until the end
of the seventh day before the report is due to the Electoral Commission. If no donations
of morethan £7,500 were received, thisinformation must a so beincluded in the report.
The reports must be delivered to the Electoral Commission within 7 days at the end of
each 4-week period, or, in the case of the final 4-week period, by the end of the fourth
day before the referendum. It is an offence to fail to make such areport, or if the report
does not comply with the requirements of paragraph 42. Paragraph 43 requires each
of these reports to be accompanied by a declaration, signed by the responsible person,
confirming that the report is complete. A false declaration, or afailure to make one by
aresponsible person, is also an offence.

Paragraph 44 requires the Electoral Commission to make pre-poll donation reports
publicly available as soon as reasonably practicable.

Part 6: Control of loans and credit

209.

The rules set out in Part 6 of schedule 4 provide for the control of ‘regulated
transactions', i.e. loan or credit transactions entered into by permitted participants who
arenot registered parties. Paragraph 45 sets out the operation of thisPart of the schedule.


http://www.legislation.gov.uk/id/asp/2013/14/paragraph/40
http://www.legislation.gov.uk/id/asp/2013/14/paragraph/42
http://www.legislation.gov.uk/id/asp/2013/14/paragraph/44
http://www.legislation.gov.uk/id/asp/2013/14/schedule/4/part/6

210.

211.

212.

213.

214.

215.

216.

217.

These notes relate to the Scottish Independence Referendum Act
2013 (asp 14) which received Royal Assent on 17 December 2013

Paragraph 46 definesaregulated transaction as an agreement by someoneto lend money
or provide credit to a permitted participant, where the permitted participant intends to
useall or part of the money or credit to meet referendum expenses. An agreement of this
type may also be supplemented by a‘ connected transaction’, where athird party backs
up the permitted participant by offering security to thelender. In thiscase, the connected
transaction isalso considered to be aregulated transaction. Agreementswherethe value
islessthan £600, and paymentswhich are already covered in statementsto the Electoral
Commission under paragraph 39, do not count as regulated transactions.

Paragraph 47 clarifies the value of regulated transactions. Where the transaction is
a loan agreement, the value is the full amount of the money to be lent. Where the
transaction is a credit agreement, the value is the maximum credit limit. Both of these
exclude any interest provisions in the agreement. Where the transaction is arranged on
the basis of a security, the value is the liability under the security.

Paragraph 48 prohibits permitted participants from entering into regulated transactions
with anyone who is not apermissible donor as defined in paragraph 1(2) of schedule 4.

Under paragraph 49, any transaction between a permitted participant and an
impermissible donor isvoid. Any money received under the transaction must berepaid,
along with any interest due. If the money is not repaid, the Electoral Commission may
apply to the courts to make an order to return the money or discharge any security,
with the effect that both parties return to the position they would have been in if the
transaction had never existed.

Paragraph 50 providesthat where aregulated transaction isvoid dueto impermissibility
of thedonor asunder paragraph 49, any connected transaction as described in paragraph
46(3)(b) is dso void. If the lender is unable to recover the full amount owed by the
permitted participant, they may recover such sums from the third party.

Paragraph 51 confirms that any attempt by an authorised participant to transfer their
interest in aregulated transaction to an unauthorised participant is not valid.

Paragraph 52 provides the offences related to regulated transactions, including:

e it is an offence to enter into a regulated transaction in the knowledge (or where
it ought reasonably to have been known) that the other party is not an authorised
participant

» where a permitted participant has entered into a transaction with an unauthorised
participant, but could not reasonably have been expected to know, it is still an
offence not to take reasonable steps to repay the money after the impermissibility
of the other party becomes apparent

» itisan offenceto benefit from or bein line to benefit from a connected transaction
whichinvolvesan unauthorised participant wheretheir impermissibility wasknown
or could reasonably expect to have been known. It is also an offence, where the
impermissibility was not known, to fail to take al reasonable steps to repay the
benefits once the impermissibility becomes apparent

* itisan offence to knowingly enter into, or knowingly facilitate any arrangement
which is likely to result in the permitted participant being involved in aregul ated
transaction with an unauthorised participant.

The offences include situations where the other party was originally an authorised
participant but later ceased to be one. It isadefence for a person who is the responsible
person for the permitted participant to show that they took all reasonable stepsto prevent
the permitted participant entering into the transaction.

Paragraph 53 details the penalties associated with the offences listed above, which,
depending on the offence, are either a fine or imprisonment for a term of up to 12
months.
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218.

219.

220.

221.

222.

223.

224.

225.

These notes relate to the Scottish Independence Referendum Act
2013 (asp 14) which received Royal Assent on 17 December 2013

Paragraph 54 sets out the requirement for permitted participants to include regulated
transactions in the statements prepared for the Electoral Commission under paragraph
21. Thetransaction need only beincluded in the return where the value exceeds £7,500,
or where the aggregate value of the transaction and any other relevant benefits exceeds
£7,500.

Paragraphs 55 to 57 require the statement to include details of any authorised or
unauthorised participants, and details of the transaction in line with Schedule 6A to the
Political Parties, Elections and Referendums Act 2000.

Under paragraph 58, where there is any change to the agreement, such as different
participants, the information from before and after the change must be included in the
statement, as well as the date the change was made. Where the loan has been repaid in
full or the debt released this information must be included.

Paragraph 59 requires that the statement also includes the total value of regulated
transactions that are not recordable.

Paragraph 60 requiresthat reports must be prepared by the responsible personinrelation
to permitted participants detailing regulated transactions which have a value exceeding
£7,500 that are to be used for the purpose of meeting referendum expenses incurred
by the permitted participant during the referendum period. Reports must be prepared
in respect of the same periods as required in paragraph 42 for donations. If no such
transactions were entered into, the report must state this. Failure to make a report and
failure to comply with the requirements of paragraph 60 are offences. Paragraph 63
deals with a situation where the courts, on the application of the Commission, are
convinced that afailure to comply with any requirement under this part of the schedule
was caused by a person attempting to conceal the existence of, or true value of, the
transaction. In this case, the courts may make an order which will return the partiesto
the same position asif the transaction had never been made. Paragraph 61 requires each
of these reports to be accompanied by a declaration, signed by the responsible person,
confirming that the report is complete. A false declaration, or afailure to make one by
aresponsible person, is also an offence.

Paragraph 62 requires the Electoral Commission to make pre-poll transaction reports
publicly available as soon as reasonably practicable.

Paragraph 64 makes provision in relation to the court proceedings before the sheriff
under paragraphs 49 or 63, confirming that they will take place as civil proceedings,
and that orders of the sheriff are appealable to the Court of Session. Rules of court may
make provision with respect to court applications or appeals.

Paragraph 65 contains definitions of words and phrases used in this schedule.
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