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EDUCATION (SCOTLAND) ACT 2016

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2: Gaelic Medium Education

Assessments: primary education

27.

This Part sets out the assessment process to be followed by an education authority
following receipt of aparental request to assessthe need for GMPE, aswell asimposing
duties on an education authority to promote and support GME and GLE and on Bord
na Gaidhlig to publish guidance on GME and GLE.

Section 7: Assessment requests

28.

29.

30.

31.

Subsection (1) provides that the parent of a child who is under school age and who has
not commenced attendance at a primary school may make a request to the education
authority in whose area the child is resident for an assessment of the need for GMPE.
Section 18(1) explainsthat the term “parent” has the same meaning asin the 1980 Act
and so such arequest can be made by the guardian of, or any person who has parental
responsibilitiesin relation to, such a child.

Subsection (2)(a) statesthat aparental request under subsection (1) can only be madein
relation to one child, who must be specified in the request. However, subsection (2)(b)
statesthat arequest under subsection (1) must contain, or be accompanied by, evidence
that there is a demand for GMPE from other parents of children resident in that same
education authority area and who are in the same year group as the specified child.
Subsection (3) providesthat a parental request may also contain evidencethat thereisa
demand for GM PE from parents of other children under school age who areresident in
the same education authority areabut who are in adifferent year group to the specified
child.

Subsection (4) provides for the meaning of “year group” to be the group of children
under school age who will be in the same yearly stage of education on commencing
primary school in the area of the education authority that has received the request.

Subsections (5) and (6) state that the Scottish Ministers may, by regulations, make
further provision about parental requests under section 7(1), including provision about
the form of the request and how it should be made; information to be included in, or
accompany, the request; and evidence for the purposes of subsections (2) and (3). These
regulations are subject to the negative procedure.

Section 8: GMPE assessment areas

32.

Subsections (1) and (2) require that, on receipt of a parental request, an education
authority must designatethe areain relation to which it will undertake its assessment of
the need for GMPE. Subsection (3) states that that areawill be referred to asa‘ GMPE
assessment area’ . Subsections (4) and (5) stipulate the broad approach that the education
authority must take to designating a GMPE assessment area. An education authority
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must, so far as reasonable, seek to accommodate the demand for GMPE evidenced
in the request and any other demand that the authority knows about from parents of
children resident in that education authority area who are under school age and have
not yet commenced attendance at a primary school. An education authority must also
take into account factors that might affect how that demand could reasonably be met,
such asthe residence of the children who the demand relatesto, accessibility in relation
to the potential provision of GMPE in that GM PE assessment area and guidance issued
by Bord na Gaidhlig.

Section 9: Initial assessments

33.

35.

36.

37.

Subsection (1) states that this section applies where an education authority receives a
parental request under section 7(1). Subsection (2) further explains that, on receipt of
such arequest, an education authority must make an initial assessment of the need for
GMPE in relation to the designated GM PE assessment area and the year group of the
child specified in the request.

Subsections (3) and (4) state that, in making an initial assessment, an education
authority must take into account any information it holds - including any information
contained in the parental request - that rel atesto the demand for GM PE in the designated
GMPE assessment area from parents of children resident in that area and who are in
either the same or a different year group as the child specified in the request, provided
that the children in those year groups are under school age (see the definition of “year
group” in subsection (4) of section 7).

Subsection (5) provides that, following an initial assessment, an education authority
must decide that there is a potential need for GMPE in the GM PE assessment areaif it
is satisfied that the condition in subsection (6) is met. If an education authority is not
satisfied that that condition is met, the authority must decide that there is no potential
need for GMPE in that area. The condition in subsection (6) isthat the child specifiedin
the request and the children resident in that GM PE assessment areawho are in the same
year group as the specified child and in respect of whose parents the authority holds
information about demand as mentioned in section 9(3)(a), total 5 or more in number.

Subsection (7) gives the Scottish Ministers the power to amend subsection (6) by
regulations so as to substitute a different total number of children. The Scottish
Ministers may exercise this power so that a different number applies in different
education authority areas. These regulations are subject to the affirmative procedure.

Subsection (8) highlights that this section is subject to section 11 (which explains the
circumstancesin which thereisno duty on an education authority to undertake aninitial
assessment following receipt of a parental request).

Section 10: Duties of education authority

38.

39.

40.

This section explains the duties that apply to an education authority after it has
undertaken an initial assessment of the need for GMPE in relation to a GMPE
assessment area.

Subsection (1) states that, where an education authority decides under section 9(5)(a)
that thereisapotentia need for GMPE in the GM PE assessment area, the authority must
either carry out afull assessment of the need for GM PE in accordance with section 12
or, without carrying out such an assessment, simply exerciseits discretion to take such
steps as are necessary to secure the provision of such GMPE asit considers appropriate
in the GMPE assessment area.

Subsection (2) states that where an education authority decides under section 9(5)(b)
that there is no potential need for GMPE in the GMPE assessment area, the authority
must either take no further action to provide GMPE in relation to that parental request,
carry out a full assessment of the need for GMPE in that area in accordance with
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42.
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section 12 or, without carrying out such an assessment, take such steps as are necessary
to secure the provision of such GMPE asit considers appropriate in the area.

Whatever action an education authority decidesto take following an initial assessment
of the need for GM PE, subsections (3) and (4) makeit clear that the authority isobliged
to notify the parent who made the request, the parents of other children in the same
year group who requested GM PE and the parents of other children who were included
in the parental request as evidence of demand in a different year group. According to
subsection (5), the authority is also obliged to publish its determination as to whether
or not there is a potential need for GMPE, its decision about what action to take, the
reasonsfor its determination and decision and information about the GM PE assessment
areain respect of which it made its determination. Such information must be published
onthe authority’ swebsite no later than 6 weeks after receipt of the request that triggered
the assessment.

Where an education authority decides under either subsection (1) or (2) to take stepsto
secure the provision of GMPE, subsection (6) requires that the authority must ensure
that the GMPE is provided in the GMPE assessment area within such period after
making the decision asisreasonablein all the circumstances.

Section 11: Requests that need not be considered

43.

45.

Subsection (2) states that an education authority need not comply with the duty in
section 9(2) to undertake an initial assessment in relation to a parental request under
section 7(1) (a“further request”) where the conditions in subsection (1) apply. These
are that a parental request under section 7(1) (the “original request”) was made within
the preceding 2 years in relation to the same GMPE assessment area and an initial
assessment was carried out in relation to that request. This exemption from the duty in
section 9(2) applies whatever the outcome of the earlier initial assessment.

Subsection (3) clarifies that the exception in subsection (2) applies irrespective of
whether the further request is made by the same person who made the original request
or by another person, or is made by a parent of a child in the same or a different year
group from the child whose parent made the original request, or whether or not GMPE
isin fact being provided in that GM PE assessment area.

However, subsection (4) gives the Scottish Ministers the power to direct that an
education authority must comply with its duty under section 9(2) to undertake an
initial assessment, even if the conditions in subsection (1) are met, where the Scottish
Ministers consider this appropriate.

Section 12: Full assessments

46.

47.

This section applies where an education authority has received a parental request under
section 7(1) and has decided, under section 10, to carry out afull assessment of the need
for GMPE in a GM PE assessment area.

Subsections (2) and (3) state that, in undertaking a full assessment, an education
authority must provide Her Majesty’s inspectors of schools (in practice this means
Education Scotland), Bord na Gaidhlig, Comann nam Parant and the National Parent
Forum of Scotland with details of the request and the information the authority
took into account under section 9(3) in making an initial assessment. The education
authority must seek the views of those bodies on those matters and on the authority’s
determination under section 9(5) as to whether there is, or is not, a potential need for
GMPE in the GMPE assessment area. Subsection (4) providesthat Education Scotland
and Bord naGaidhlig must provide these views within 4 weeks of being asked. Comann
nam Parant and the Nationa Parent Forum of Scotland are under no duty to provide
these views, but may do so; and subsection (6)(a) of this section requires that the
education authority must have regard to all views provided within that 4 week period,
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49.

50.
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including any of Comann nam Parant and the National Parent Forum of Scotland, when
undertaking the full assessment.

Subsection (5) explains that, at the completion of a full assessment, an education
authority must decide whether or not to secure the provision of GMPE in the GMPE
assessment area. Subsection (5) is subject to subsection (7), which provides that the
authority must decide to secure the provision of GMPE in the GMPE assessment area
unless, having regard to the matters in subsection (6), the authority considers it would
be unreasonable to do so.

Subsection (6) states that an education authority must have regard to a number of
mandatory factorsin making the decision under subsection (5). The mandatory factors
are set out in paragraphs (a) to (1) of subsection (6). Because education authorities
have the power under section 23 of the 1980 Act to provide education to pupils
belonging to other education authority areas, these factors include, at paragraphs (f)
and (g), arequirement for education authorities to have regard to the location of GMPE
provision in neighbouring education authorities aswell as the extent to which children
resident in another education authority, adjacent to the GMPE assessment area, could
access GMPE in that area and the extent to which children resident in the GMPE
assessment area could access GMPE in another education authority, adjacent to the
GM PE assessment area.

Subsection (8) gives the Scottish Ministers the power by regulations to modify
subsections (3) and (6). This power may be exercised to change the bodies from whom
views must be sought during the full assessment or to amend, remove or add afactor to
the list of factors that an education authority must have regard to in deciding whether
or not to secure the provision of GMPE in that GM PE assessment area.

Section 13: Procedure following full assessment

51.

52.

53.

This section explains the duties that apply to an education authority following
completion of a full assessment of the need for GMPE in a GMPE assessment area
under section 12.

Subsections (2), (4) and (5) provide that an education authority must publish on its
website, no later than 10 weeks after deciding to carry out a full assessment, a report
that sets out its decision on whether or not to secure the provision of GMPE in that
GMPE assessment area. The report must also set out the reasons for the authority’s
decision with reference to its duty under section 12(7) and each of the factors listed
in section 12(6). Finally, the report must set out the period within which the authority
thinks it would be reasonable for GMPE to be provided where it has taken the decision
to secure GMPE provision. Therefore, an education authority must complete a full
assessment no later than 10 weeks after deciding to carry out a full assessment.

Subsection (3) requiresthe authority to send acopy of the report to the parent who made
the request and to other parents who were considered in the authority’ s assessment of
the level of demand for GMPE at the initial assessment stage.

Subsections (6) and (7) state that, where afull assessment |eadsto the authority deciding
to secure the provision of GMPE in the GMPE assessment area, it must take the
necessary steps to secure the provision of such GMPE as it considers appropriate. The
authority must do this within such a period asis reasonable in all the circumstances.
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