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HOUSING (AMENDMENT)
(SCOTLAND) ACT 2018

EXPLANATORY NOTES

THE ACT

Regulatory intervention by Scottish Housing Regulator

Section 2 — Registered social landlords: removal, suspension and appointment of
officers etc.
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The Regulator hasanumber of powersunder the 2010 Actinrelation to theremoval and
suspension of officersof RSLs, aswell as power to appoint replacement and additional
officers. In this context, an “officer” of an RSL is generally a person exerC|S| ng
management and control of the RSL (as defined in section 165 of the 2010 Act)

Section 60 of the 2010 Act gives the Regulator a general power to remove an officer
of an RSL for a number of reasons, including that the officer is impeding the proper
management of the RSL because of the officer’s absence of other failure to act, which
make it inappropriate for the person to be an officer of an RSL.?

Under section 61 of the 2010 Act, the Regulator has power, when carrying out aninquiry
intoan RSL, to suspend a“ responsibleindividual” wherethe Regulator considersoneor
more of anumber of failures have occurred or are occurring. “ Responsible individual”
is defined by section 63 of the 2010 Act as an officer or agent of the RSL who appears
to the Regulator to be responsible for the failure. The failures which may lead to the
Regulator suspending aresponsibleindividual include wherethere has been misconduct
or mismanagement of the RSLsfi nanC|aI or other affairs and where the interests of the
RSL’s tenants need to be protected.>

The Regulator has power to remove a responsible individual under section 62 of the
2010 Act. The grounds for removing a responsi bIe individual are the same as the
grounds for suspension under section 61 of that Act.* The Regulator may remove, under
section 62, a person suspended under section 61 (although the person need not have
been first suspended before being removed under section 62)).

The meaning of “officer” as defined in that section depends on the type of body the RSL is. In the case of an RSL that is a
company, “officer” includes a director, manager or secretary of the company (see section 1173 of the Companies Act 2006).
In the case of an RSL that is a registered society, “officer” includes a treasurer, secretary or member of the management
committee of the society (see section 149 of the Co-operative and Community Benefit Societies Act 2014).

See section 60(1)(e) of the 2010 Act. Other grounds for removing an officer are set out in section 60(1)(a) to (d) of the 2010
Act and include that the officer is an undischarged bankrupt or is disqualified from being a charity trustee.

The full grounds for suspension are listed in section 61(1)(a) to (d) and the procedure for and effect of suspending the
responsible individual are set out in section 61(2) to (4). Under section 61(5) and (6) it is an offence for a person suspended
under section 61 to take, without the Regulator’s consent, any action in relation to the management or control of the RSL
or any other RSL.

See section 62(1)(a) to (d). The procedurefor removal isset out in section 62(2). And section 62(3) and (4) makeit an offence
for a person removed under section 62(1) to take any action in relation to the management or control of the RSL or any other
RSL without the consent of the Regulator.


http://www.legislation.gov.uk/id/asp/2018/13/section/2

31.

32.

33.

35.

36.

37.

38.

These notes relate to the Housing (Amendment) (Scotland)
Act 2018 (asp 13) which received Royal Assent on 6 July 2018

Section 64 of the 2010 Act providesaright of appeal to the Court of Sessionfor aperson
removed under section 60 or 62 or suspended under section 61.

Under section 65 of the 2010 Act, the Regulator has power to appoint an individual
as an officer of an RSL either to replace an officer removed under section 60 or 62,
where there are no officers, where there are insufficient officers or where the Regulator
considers an additional offlcer is necessary for the proper management of the RSL’s
financial or other affairs.”

Section 2(2) of the Act replaces the ground in section 60(1)(e) for suspending a
responsibleindividual (that, through absence or failureto act, theindividual isimpeding
the proper management of the RSL) with a ground that, because of the individual’s
absence or failure to act, the RSL is failing to comply with any duty imposed on it by
the 2010 Act or with any other statutorg duty or isfailing to comply with arequirement
imposed on the RSL by the Regulator.

Section 2(3) amends sectlon 61(1) of the 2010 Act, replacing the groundsfor suspension
in paragraphs (a) to ()’ with anew ground that the RSL hasfailed or isfailing to comply
with its statutory duties, or with any requirement imposed on it by the Regulator, as a
result of the responsible individual 2 That leaves one other ground for the suspension
of aresponsible individual — that, during a moratorium on the disposal of the RSL’s
assets under section 75 of the 2010 Act triggered by aperson taking a step towards the
insolvency of the RSL,° the responsible individual is obstructing the Regulator or that
theindividual isnot co-operating with theimpl ementatl on of proposals about the future
ownership and management of the RSL’s assets.®

Section 2(4) makes a very similar amendment to section 62, replacing the grounds
for removing a responsible individual set out in subsection (1)(a) to (c) with a new
ground based onfailure by the RSL to comply with statutory dutiesor with requirements
imposed by the Regulator (which the responsible individual has been responsible for,

has facilitated or otherwise contributed to, or has been privy to)

As a result of the changes to sections 61 and 62, the references in section 63 to
“misconduct” andto “mismanagement” need to beremoved asthosetermsareno longer
used in those sections. Section 2(5) makes this change.

Section 2(6) makesanumber of changesto section 65 of the 2010 Act. Themain change
is to replace section 65(1)(d) — which allows the Regulator to appoint an officer of an
RSL where the Regulator considers thisis necessary for the proper management of the
RSL’sfinancial or other affairs —with anew ground for appointing an officer — that it
is necessary to rectify afailure by the RSL to comply with a statutory duty or with a
requirement imposed on it by the Regulator (such failure in either case relating to the
RSL’sfinancial or other affairs).

Section 2(6)(c) inserts a new subsection (2A) into section 65. This has the effect of
limiting the period of appointment of an officer appointed by the Regulator under
new section 65(1)(d) to the period necessary to rectify the failure which led to
the appointment. This chan de mirrors the change made by section 1 of the Act to
section 59 of the 2010 Act.** A conseguential amendment of section 65(2) is made by
subsection (6)(b) and subsection (6)(d) and (e) make consequential amendments so that

Thereare“insufficient officers’ wherethereare currently not enough officersto validly appoint moreofficersunder theRSL's
constitution and the constitution does not provide for away for more officers to be appointed — see section 65(1)(c).

Such arequirement imposed by the Regulator may include a requirement to appoint a manager under section 57 of the 2010
Act or arequirement imposed under section 66(2) of that Act directing the RSL not to undertake particular transactions during
aninquiry.

Those grounds being that there has been misconduct or mismanagement, that the interests of the RSL’ s tenants need protected
and that the RSL’ s assets need protection.

See section 61 as read with section 63.

See section 73 of the 2010 Act.

See sections 80 to 85 of the 2010 and, in particular section 84(2).

Again, see section 62 as read with section 63.

See paragraph 15 above.


http://www.legislation.gov.uk/id/asp/2018/13/section/2/2
http://www.legislation.gov.uk/id/asp/2018/13/section/2/3
http://www.legislation.gov.uk/id/asp/2018/13/section/2/4
http://www.legislation.gov.uk/id/asp/2018/13/section/2/6
http://www.legislation.gov.uk/id/asp/2018/13/section/2/6/c

39.

These notes relate to the Housing (Amendment) (Scotland)
Act 2018 (asp 13) which received Royal Assent on 6 July 2018

any reappointment of an officer appointed under new section 65(1)(d) isalso limited to
the period necessary to rectify the failure which lead to the appointment.

Subsection (7) of section 2 updates the definition of “ officer” in section 165 of the 2010
Act sothat it refersto section 149 of the Co-operative and Community Benefit Societies
Act 2014 (the 2014 Act having replaced the pre-existing law on registered societies).


http://www.legislation.gov.uk/id/asp/2018/13/section/2/7

