These notes relate to the Housing (Amendment) (Scotland)
Act 2018 (asp 13) which received Royal Assent on 6 July 2018

HOUSING (AMENDMENT)
(SCOTLAND) ACT 2018

EXPLANATORY NOTES

THE ACT

Regulatory intervention by Scottish Housing Regulator

Section 1 —Managers appointed by, or on the requirement of, the Scottish Housing
Regulator

11.

The Regulator has a number of powers under the 2010 Act that alow it to appoint a
manager, or to require asocia landlord (including an RSL) to appoint a manager.

Section 57 — Appointment of manager for housing activities

12.

13.

14.

15.

Under section 57, the Regulator can appoint a person as manager if the Regulator
considers the social landlord is, or is at risk of, failing in a number of respects
(including that the landlord is failinq to achieve a standard or an outcome set out in
the Scottish Social Housing Charter™ or that the landlord is failing to comply with
an enforcement noticez) and that a person needs to be appointed to ensure that the
socia landlord provides housing servicesto an appropriate standard. While the person
can be appointed to manage the social landlord’s housing activities generally, or just
aspects of its activities, there is no express link between the failure which led to the
manager’'s appointment and the activities the person will manage, nor is there any
express provision limiting the period of the manager’s appointment (although there is
provision in section 59(1) for the Regulator to determine that period).

Section 1(2) of the Act amends section 57(1)(b) and (2) so that a person can be appointed
as a manager but only to ensure that the social landlord rectifies the failure which the
Regulator has identified.

Section 1(2) also amends section 57(1)(a) so that a manager can be appointed only
where the social landlord has failed or is failing to achieve a standard or outcome set
out in the Charter, or in some other respect, rather than where the landlord is only at
risk of so failing.

In addition, section 1(4) amends section 59 by inserting a new subsection (1A) to limit
the period of the manager’ s appointment to the period necessary to rectify that failure.

Section 58 — Appointment of manager for financial or other affairs

16.

Section 58 of the 2010 Act relates to RSLs (and, unlike section 57, not al social
landlords) and allows the Regulator to appoint a person as manager where it considers
this is necessary to ensure the RSL manages its financial or other affairs to an
appropriate standard.

1
2

Prepared and published by the Scottish Ministers under Part 3 of the 2010 Act.
Issued by the Regulator under section 56 of the 2010 Act.


http://www.legislation.gov.uk/id/asp/2018/13/section/1
http://www.legislation.gov.uk/id/asp/2018/13/section/1/2
http://www.legislation.gov.uk/id/asp/2018/13/section/1/2

17.

18.

19.

20.
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As is the case with section 57, while the person can be appointed to manage the
RSL’s financial or other affairs generaly, or just aspects of those affairs, there is no
expresslink between thefailurewhich led to the manager’ s appointment and the matters
the person will manage, nor is there any express provision limiting the period of the
manager’ s appointment.

Section 1(3) amends section 58 by inserting a new subsection (1). This replaces the
existing subsection and provides that the manager may be appointed only where the
RSL isfailing or has already failed to comply with a statutory duty (imposed on it by
the 2010 Act or by other legislation) or where the RSL hasfailed or isfailing to comply
with arequirement imposed on it by the Regulator. Examples of thelatter would include
where the RSL has failed or is failing to comply with the Regulator’s requirement to
address afailure to achieve standards of financial management and governance set out
in the code of conduct under section 36 of the 2010 Act, or the Regulator’ s requirement
to achieve financial management or governance targets set by the Regulator under
section 37 of the 2010 Act.

The test for appointing a manager is that the appointment is necessary to rectify the
failureidentified by the Regulator.

New subsection (1A), inserted into section 59 of the 2010 Act by section 1(4), also has
the effect of limiting the period of the manager’s appointment under section 58 to the
period necessary to rectify that failure.

Section 59 — Appointment of managers. supplementary

21,

22.

23.

Section 59 of the 2010 Act makes provision about the appointment of managers under
sections 57 and 58. In particular, section 59(4) provides that such a manager has a duty
to comply with directions about the performance of the manager’s functions given to
the manager by the Regulator and may be removed if the manager fails to comply with
those directions.

There is, as before, no express link between the failure that led to the manager’s
appointment and the functionsin relation to which the Regulator may give the manager
directions.

Section 1(4) replaces section 59(4) with new subsections (4) and (4A). While retaining
the power of the Regulator to give directions, the duty of the manager to comply with
those directions and the Regulator’s power to remove a manager who fails to do so,
these new subsections provide that the directions can relate only to rectifying thefailure
that led to the manager’s appointment. Subsection (4A)(b) also clarifies that it is the
Regulator who can remove a manager who failsto comply with adirection, even where
the manager was appointed by the RSL under section 57 or 58 (rather than having been
appointed directly by the Regulator).

Section 87 —Manager of registered society: extra powers

24,

Part 7 of the 2010 Act coversthe Regul ator’ s powers where an RSL is about to become
msolvent and includes provision imposing a moratorium on the disposal of an RSL’s
land® and giving the Regulator power to appoint, or require the RSL to appoint, an
interim manager under section 79 of the Act to manage the RSL’s affairs during the
moratorium. During the moratorium, the Regul ator may make proposals for the future
ownership and management of the RSL’s land* and may also appoint a manager to
implement those proposals under section 85 of the Act.

3
4

See section 75 of the 2010 Act.
See sections 80 to 90 of the 2010 Act.
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25, Section 87 of the 2010 Act provides for certain extra powers exercisable by such a
manager where the RSL is a registered society,” including the power to make and
execute instruments providing for the amalgamation of the society and for transferring
the society’ s engagements.

26. Section 1(5) of the Act amends section 87(3) and (4) to update references to sections
of the Co-operative and Community Benefit Societies and Credit Unions Act 1965
with references, instead, to the equivalent sections of the Co-operative and Community
Benefit Societies Act 2014, which has replaced the 1965 Act. The Act replaces and
updates a number of such references to the 1965 Act to ensure that the provisions in
the 2010 Act work as they should.®

Section 2 — Registered social landlords: removal, suspension and appointment of
officers etc.

27. The Regulator hasanumber of powersunder the 2010 Act inrelation to theremoval and
suspension of officers of RSL S, aswell as power to appoi nt replacement and additional
officers. In this context, an “officer” of an RSL is generally a person exercrsrng
management and control of the RSL (as defined in section 165 of the 2010 Act).’

28. Section 60 of the 2010 Act gives the Regulator a general power to remove an officer
of an RSL for a number of reasons, including that the officer is impeding the proper
management of the RSL because of the officer’s absence of other failure to act, which
make it inappropriate for the person to be an officer of an RSL .2

29. Under section 61 of the 2010 Act, the Regul ator has power, when carrying out aninquiry
intoan RSL, to suspend a*“responsibleindividual” where the Regul ator considersoneor
more of a number of failures have occurred or are occurring. “Responsible individual”
is defined by section 63 of the 2010 Act as an officer or agent of the RSL who appears
to the Regulator to be responsible for the failure. The failures which may lead to the
Regulator suspending aresponsibleindividual include wherethere has been misconduct
or mismanagement of the RSLsfi nancral or other affairs and where the interests of the
RSL’s tenants need to be protected.®

30. The Regulator has power to remove a responsible individual under section 62 of the
2010 Act. The grounds for removing a responsible |nd|V|dua| are the same as the
grounds for suspension under section 61 of that Act.'® The Regulator may remove,
under section 62, a person suspended under section 61 (although the person need not
have been first suspended before being removed under section 62)).

31 Section 64 of the 2010 Act providesaright of appeal to the Court of Session for aperson
removed under section 60 or 62 or suspended under section 61.

32. Under section 65 of the 2010 Act, the Regulator has power to appoint an individual
as an officer of an RSL either to replace an officer removed under section 60 or 62,

5  Section 165 of the 2010 Act defines “registered society” as a society registered under the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (but see now section 6(16) of the Act which amends that definition).

6  See, for instance, sections 2(7) and 7(4) of the Act. Although there is provision in the Co-operative and Community Benefit
Societies Act 2014 which will “trandate” referencesto repealed provisionsinto references to the equivalent provisionsin the
2014 Act (see schedule 5, paragraph 3), the Government considers it is more helpful to the user of the 2010 Act to update
these referencesin this Act.

7  Themeaning of “officer” as defined in that section depends on the type of body the RSL is. In the case of an RSL that isa
company, “officer” includes a director, manager or secretary of the company (see section 1173 of the Companies Act 2006).
In the case of an RSL that is a registered society, “officer” includes a treasurer, secretary or member of the management
committee of the society (see section 149 of the Co-operative and Community Benefit Societies Act 2014).

8  Seesection 60(1)(e) of the 2010 Act. Other grounds for removing an officer are set out in section 60(1)(a) to (d) of the 2010
Act and include that the officer is an undischarged bankrupt or is disqualified from being a charity trustee.

9  The full grounds for suspension are listed in section 61(1)(a) to (d) and the procedure for and effect of suspending the
responsible individual are set out in section 61(2) to (4). Under section 61(5) and (6) it is an offence for a person suspended
under section 61 to take, without the Regulator’s consent, any action in relation to the management or control of the RSL
or any other RSL.

10 Seesection 62(1)(a) to (d). The procedurefor removal isset out in section 62(2). And section 62(3) and (4) makeit an offence
for a person removed under section 62(1) to take any action in relation to the management or control of the RSL or any other
RSL without the consent of the Regulator.
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where there are no officers, where there are insufficient officers or where the Regulator
considers an additional offlcer is necessary for the proper management of the RSL’s
financial or other affairs. '

Section 2(2) of the Act replaces the ground in section 60(1)(e) for suspending a
responsibleindividual (that, through absenceor failureto act, theindividual isimpeding
the proper management of the RSL) with a ground that, because of the individual’s
absence or failure to act, the RSL is failing to comply with any duty imposed on it by
the 2010 Act or with any other statutor)l/ duty or isfailing to comply with arequirement
imposed on the RSL by the Regulator.

Section 2(3) amends sectlon 61(1) of the2010 Act, replacing the groundsfor suspension
in paragraphs (a) to (c) with a new ground that the RSL has failed or is failing
to comply with its statutory duties, or with any reqw rement imposed on it by the
Regulator, as a result of the responsible individual.* That leaves one other ground for
the suspension of aresponsible individual — that, during a moratorium on the disposal
of the RSL’s assets under section 75 of the 2010 Act triggered by a person taking
a step towards the insolvency of the RSL,*® the responsible individual is obstructing
the Regulator or that the individual is not co-operating with the implementation of
proposal's about the future ownership and management of the RSL’ s assets. '

Section 2(4) makes a very similar amendment to section 62, replacing the grounds
for removing a responsible individual set out in subsection (1)(a) to (¢) with a new
ground based on failure by the RSL to comply with statutory duties or with requirements
imposed by the Regulator (which the responsible individual has been responsible for,

has facilitated or otherwise contributed to, or has been privy to).X’

As a result of the changes to sections 61 and 62, the references in section 63 to
“misconduct” and to “mismanagement” need to be removed asthose termsare no longer
used in those sections. Section 2(5) makes this change.

Section 2(6) makesanumber of changesto section 65 of the 2010 Act. Themain change
is to replace section 65(1)(d) — which allows the Regulator to appoint an officer of an
RSL where the Regulator considers thisis necessary for the proper management of the
RSL’sfinancial or other affairs —with anew ground for appointing an officer — that it
is necessary to rectify afailure by the RSL to comply with a statutory duty or with a
requirement imposed on it by the Regulator (such failure in either case relating to the
RSL’sfinancial or other affairs).

Section 2(6)(c) inserts a new subsection (2A) into section 65. This has the effect of
limiting the period of appointment of an officer appointed by the Regulator under
new section 65(1)(d) to the period necessary to rectify the failure which led to
the appointment. This chan qu mirrors the change made by section 1 of the Act to
section 59 of the 2010 Act.*® A consequential anendment of section 65(2) is made by
subsection (6)(b) and subsection (6)(d) and (€) make consequential amendments so that
any reappointment of an officer appointed under new section 65(1)(d) isalso limited to
the period necessary to rectify the failure which lead to the appointment.

Thereare“insufficient officers’ wherethereare currently not enough officersto validly appoint moreofficersunder theRSL's
constitution and the constitution does not provide for away for more officers to be appointed — see section 65(1)(c).

Such arequirement imposed by the Regulator may include a requirement to appoint a manager under section 57 of the 2010
Act or arequirement imposed under section 66(2) of that Act directing the RSL not to undertake particular transactions during
aninquiry.

Those grounds being that there has been misconduct or mismanagement, that the interests of the RSL’ s tenants need protected
and that the RSL’ s assets need protection.

See section 61 as read with section 63.

See section 73 of the 2010 Act.

See sections 80 to 85 of the 2010 and, in particular section 84(2).

Again, see section 62 as read with section 63.

See paragraph 15 above.
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39. Subsection (7) of section 2 updates the definition of “officer” in section 165 of the 2010
Act sothat it refersto section 149 of the Co-operative and Community Benefit Societies
Act 2014 (the 2014 Act having replaced the pre-existing law on registered societies).
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