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VULNERABLE WITNESSES (CRIMINAL
EVIDENCE) (SCOTLAND) ACT 2019

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes have been prepared by the Scottish Government in order to
assist the reader of the Vulnerable Witnesses (Criminal Evidence) (Scotland) Act 2019.
They do not form part of the Act and have not been endorsed by the Parliament.

These Notes should be read in conjunction with the Act. They are not, and are not meant
to be, acomprehensive description of the Act. So where asection, or apart of asection,
does not seem to require any explanation or comment, noneis given.

THE ACT

3.

The Act amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”). Most
of the amendments are to sections in Part 12 of the 1995 Act, under the italic cross-
heading ‘ Special measures for child witnesses and other vulnerable witnesses'. The
Annex to these Explanatory Notes sets out those sections as amended by the Act. The
amendments are shown by using strikethrough for text that is repealed and underline
for text that isinserted. Asinserted sections 271BZB and 271BZC providethat, in cases
to which section 271BZA applies, sections 271A and 271D are to apply with certain
modifications, the Annex contains 2 versions of sections 271A and 271D. The first
version of each of those sections is the version as amended by the Act. The second
version is the version as amended by the Act but as it isto be read in a case to which
section 271BZA applies (as a result of the modifications made by sections 271BZB
and 271BZC). The text in the Annex is provided for guidance only and its accuracy
is not warranted.

Explanatory Notes on the various sections of the Act are provided below. A detailed
explanation of the Act’'s purpose can be found in the Policy Memorandum. The
Policy Memorandum also sets out the policy intentions underpinning the Act and the
relationship of the Act to thewider programme of work toimprovethe support available
to vulnerable witnesses.

Child witnesses

Section 1 — Child witnesses in certain solemn cases

5.

Section 1 inserts 3 new sections in the 1995 Act (sections 271BZA, 271BZB and
271BZC). Section 271BZA provides that in certain solemn criminal proceedings the
court must enable any child witnesses to give their evidence in advance of the hearing
(“thenew rule”), section 271BZB sets out modificationsthat are needed to section 271A
in cases where the new rule applies and section 271BZC sets out modifications that are
needed to section 271D in cases where the new rule applies.
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Inserted section 271BZA (Child witnessesin certain solemn cases. special
measur es)

6.

Inserted section 271BZA providesthat the new rule appliesin relation to child witnesses
other than the accused person. It applies in solemn criminal proceedings where the
alleged offence is one of those listed in subsection (2). These offences are:

*  Murder

e Culpable homicide

* Assault to the danger of life

* Abduction

e Plagium (the crime of stealing a child)

* A sexual offence to which section 288C of the 1995 Act applies

* A course of abusive behaviour towards a partner or ex-partner, under section 1(1)
of the Domestic Abuse (Scotland) Act 2018

» Anoffence which is aggravated by involving the abuse of a partner or ex-partner,
as provided for in Part 1 of the Abusive Behaviour and Sexual Harm (Scotland)
Act 2016

* Anoffence which is alleged to have occurred before 24 April 2017, when the new
domestic abuse aggravator came into force, and where the aggravator would have
applied if the offence had occurred more recently

» an offence of human trafficking

» anoffence of davery, servitude, and forced or compulsory labour

» an offence of female genital mutilation

e anoffence of aiding and abetting female genital mutilation

e anattempt to commit an offence mentioned in any of the bullets above

Subsection (9) confersapower on the Scottish Ministersto make regul ations modifying
thelist of offencesin subsection (2). They may do so by, for example, adding an offence
to the list, removing an offence from the list or amending the way in which an offence
isdescribed in the list. Regulations made by the Scottish Ministers under subsection (9)
may removethelist of offencesthat isin subsection (2) and remove the condition set out
in subsection (1)(b). That would result in the new rule applying in all solemn criminal
proceedings involving child witnesses rather than it being limited to cases involving
particul ar offences. Regulations made under subsection (9) are subject to the affirmative
procedure.

Subsection (3) sets out the new rule which is that the court must enable all of the child
witness's evidence to be given in advance of the hearing unless the court is satisfied
that an exception is justified under subsection (7) or (8). In terms of subsection (7),
the court need not enable all of the evidence to be given in advance of the hearing if
satisfied that there would be a significant risk of prejudiceto the fairness of the hearing
or to the interests of justice and that risk significantly outweighs any risk of prejudice
to the interests of the child witness if the child witness gives evidence at the hearing.
In terms of subsection (8), the court need not enable all of the evidence to be given in
advance of the hearing if satisfied that the child witness is aged 12 or over, the child
witness expresses a wish to give evidence at the hearing and it would be in the child
witness's best interests to give evidence at the hearing.

Subsections (4) to (6) explain what ismeant by enabling all of achild witness sevidence
to be given in advance of the hearing. There is a close interaction between inserted
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section 271BZA and existing sections 271A and 271D of the 1995 Act so the inserted
section should be considered against the background of those existing sections. Section
271A of the 1995 Act sets out the process for securing special measuresfor the purpose
of taking the evidence of child witnesses (and deemed vulnerable witnesses). Special
measures are the measures listed in section 271H. They include, for example, taking
evidence by commissioner, using alivetelevision link, ascreen or supporter and giving
evidence in chief in the form of a prior statement. (A witness's evidence in chief is
the main evidence given by the witness in support of the case of the party who cited
the witness. Evidence in chief is given before cross-examination by the other party
to the proceedings.) Under section 271A, the party intending to cite the witness must
lodge avulnerable witness naotice covering their view onwhich, if any, special measures
should be authorised. Any other party to the proceedings may lodge a notice objecting
to a specia measure specified in the vulnerable witness notice unless it is a “ standard
special measure” within the meaning of subsection (14) (the use of a live television
link, a screen or a supporter). If a standard special measure is specified, the court must
make an order authorising the use of the standard special measure. If any other special
measure is specified, the court may make an order authorising its use if satisfied that it
is appropriate. If the notice requests that the witness give evidence without any special
measure, the court may make an order authorising that if the witness has expressed
awish to give evidence without any special measure and the court is satisfied that it
is appropriate. Section 271A also makes provision about circumstances in which the
court may consider the question of special measures at a hearing. Section 271D of the
1995 Act enablesthe court to review the arrangementsfor taking avulnerable witness's
evidence at any stagein the proceedingsand, in certain circumstances, to revoke or vary
an earlier order made under section 271A which authorisesthe use of special measures.

Some of the special measures which may be authorised under section 271A are capable
of being used only if the witness gives evidence at the hearing. For example, the special
measure of using a live television link in accordance with section 271J involves the
vulnerable witness being present in a place outside the courtroom where the hearing is
taking place and giving evidence by means of alive television link between that place
and the courtroom. The use of that special measure requiresthewitnessto give evidence
at the hearing (although not to be physically present in the courtroom) as opposed to
giving evidence in advance of the hearing. If a court were to authorise the use of that
specia measure, it would not be compatible with thewitnessgiving all of their evidence
in advance of the hearing. Subsection (6) of inserted section 271BZA defines the term
“incompatible special measure” to mean a special measure which is capable of being
used only if the child witness gives evidence at the hearing (whether or not present in
the courtroom).

The effect of subsection (4) isthat, in order for the court to comply with therule that it
must enable all of the child witness's evidence to be given in advance of the hearing,
the court must make a particular type of order under section 271A and must not make
an order under section 271D which revokes the order under section 271A or varies it
in such away that it is no longer the type of order that the court was required to make
to comply with the rule. The court may only revoke the order or vary it in that way
if the review under section 271D commences after the hearing has commenced. The
order under section 271A must authorise the taking of evidence by commissioner or
the use of aprior statement (or both) for the purpose of taking all of the child witness's
evidence. It must not authorise the use of an incompatible special measure (as defined
in subsection (6)) for the purpose of taking any of the child witness's evidence nor the
giving of any of that evidence without any special measure. The taking of evidence by
commissioner and the use of a prior statement are both special measures which may be
used in advance of a hearing. However, the court does not comply with the new rule
if, for example, it authorises the use of a prior statement with the expectation that the
child witness will still be required to attend the hearing to give evidence in addition to
the evidence provided by means of the prior statement. In that example, the court only
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complieswith the new ruleif it authorises the use of the prior statement for the purpose
of taking all of the child witness's evidence.

I nserted section 271BZB (Child witnhessesin certain solemn cases. modifications
of section 271A)

12.

13.

14.

15.

16.

17.

In casesinwhich the new rulein section 271BZA applies, the party intending to citethe
child witness is still required to lodge a vulnerable witness notice in accordance with
section 271A. Much of the process for lodging a notice and authorising a notice under
that section is the same whether or not section 271BZA applies. However, some of the
provisions of section 271A do not sit comfortably with the requirements of the new
rule. For that reason, section 271BZB set out modifications of section 271A in cases
where section 271BZA applies. These modifications areto clarify how section 271A is
to operate in those cases and also to introduce an additional restriction on the special
measures which may be authorised in those cases.

Subsection (2) modifies the meaning of the term “standard special measure” where it
isused in section 271A (in cases where section 271BZA applies). Under section 271A,
the court must make an order authorising the use of any standard special measures that
are specified in the vulnerable witness notice but the standard special measuresinclude
measures, such asthe use of alive television link, which are incompatible with a child
witness giving all of their evidence in advance of the hearing. Subsection (2) provides
that references to a standard special measure are instead to be read as references to the
measures of taking of evidence by commissioner, use of a supporter and use of a prior
statement. These are measures which may be used in advance of the hearing. If these
measures are specified in a vulnerable witness notice, the court must make an order
authorising them.

Subsection (3) modifies section 271A(2) by removing words which are not relevant in
casesin which section 271BZA applies. The words“ Subject to section 271AA” (which
are mentioned in subsection (3)(a) of the Act) are words which are inserted in
section 271A by section 6(3)(a) of the Act.

Subsection (4) provides that section 271A has effect asif a new subsection (2A) were
inserted in it to require the party citing the child witness to provide some additional
information in the vulnerable witness notice. The vulnerable witness notice must state
that section 271BZA applies. If the special measures specified in the notice are not
measures which, if authorised, would enable the child witness to give all of their
evidence in advance of the hearing, the notice must explain why the party citing the
witness considers that an exception is justified under section 271BZA(7) or (8).

The effect of subsection (5) is to make section 271A(5), (9) and (10) subject to
additional provisionsthat areto betreated as being inserted in section 271A. Subsection
(10B) (whichisto be treated as being inserted in section 271A) clarifies the action that
the court may take if avulnerable witness notice does not specify the special measure of
taking evidence by commissioner or use of a prior statement for the purpose of taking
all of the child witness's evidence. Although not specified in the notice, the court may
nonethel ess make an order authorising the use of one or both of those measures for the
purpose of taking all of the child witness's evidence. This allows the court to comply
with the new rule even if a vulnerable withess notice has been lodged which does not
recognise that the new rule applies, or which seeks to have the child witness give any
evidence at the hearing. Subsection (10C) isto ensure that there is consistency between
the new rulein section 271BZA and the court’ s powers under section 271A. Unlessthe
court is satisfied that an exception is justified under section 271BZA, any order made
by the court under section 271A must comply with the new rule in terms of the special
measures which it authorises (and the special measures which it must not authorise).

Subsections (10D) to (10F) (which are to be treated as being inserted in section 271A)
introduce an additional restriction on the special measures which may be authorised in
cases where section 271BZA applies. They arerelevant where section 271BZA applies
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but an exception to the new rule is justified under section 271BZA(7) or (8). In those
circumstances, the court is not required to make an order enabling all of the child
witness's evidence to be given in advance of the hearing. However, even if the court
makes an order which has the effect of requiring the child witness to give evidence at
the hearing, it must not have the effect of requiring the child witnessto be present in the
courtroom unless an exception applies. There is an exception under subsection (10E) if
the giving of evidencein away other than by being present in the courtroom would give
riseto asignificant risk of prejudice to the fairness of the hearing or interests of justice
and that significantly outweighs any risk of prejudice to the child withess's interests.
There is an exception under subsection (10F) if the child witnessisaged 12 or over and
expresses a wish to be present in the courtroom to give evidence and that would bein
the child witness's best interests.

I nserted section 271BZC (Child witnessesin certain solemn cases. modifications
of section 271D)

18.

19.

20.

21,

In casesinwhich thenew rulein section 271BZA applies, the court may still review the
arrangements for taking the child witness's evidence in accordance with section 271D.
However, the court’s power under section 271D to revoke or vary an earlier order must
be exercised in a way which is consistent with the requirements of section 271BZA.
For that reason, section 271BZC sets out modifications of section 271D in cases where
section 271BZA applies.

Subsection (2)(a) provides that section 271D has effect as if subsections (3A) to
(3C) were omitted. Those subsections are inserted by section 4 of the Act but those
subsections are not to apply in casesin which the new rule in section 271BZA applies.
Subsection (2)(aa) provides that section 271D has effect as if subsection (4A) were
omitted. That subsection isinserted by section 6 of the Act but it isnot to apply in cases
in which the new rule in section 271BZA applies.

The effect of subsection (2)(b) is to make section 271D(2) to (4) subject to additional
provisions that are to be treated as being inserted in section 271D. Subsection (4C)
(which isto be treated as being inserted in section 271D) provides that the court must
not make an order which revokes an earlier order or varies an earlier order in such
a way that it no longer satisfies the requirements of the new rule (the requirements
being to authorise the taking of evidence by commissioner or use of a prior statement
for the purpose of taking all of a witness's evidence and to refrain from authorising
the taking of any of their evidence without a special measure or with an incompatible
special measure). The court must not make an order having that effect unless satisfied
that an exception isjustified under section 271BZA(7) or (8) or unless the hearing has
already commenced when the court commences its review. There is a possibility of
there being cases where, for example, a commissioner is appointed to take evidence
from a child witness and the commission takes place but later, during the course of the
trial, it becomes clear that there is a need to recall the child witness. In that case, the
court should be able to review the arrangements for taking the child witness's evidence
in accordance with section 271D. At that point, the hearing has already commenced so
it isno longer possible for the child witness to give all of their evidence in advance of
the trial if they are to be recalled. Therefore, the court may revoke or vary the earlier
order if the hearing has already commenced.

Subsections (4CA) and (4CB) (which areto betreated asbeing inserted in section 271D)
are relevant in review cases where the earlier order has authorised only the special
measure of giving evidencein chief by prior statement. If any party to the proceedings
requests that the child witness's evidence be taken by commissioner, the court must
make an order having that effect unless the hearing has aready commenced when the
court commences its review or there is an exception under section 271BZA(7) or (8).
This situation could arise where, for example, a child witness has given their evidence
in the form of a prior statement but then further evidence becomes available and, as a
result of that, the other party to proceedings wishes to cross-examine the child witness.
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That party could seek a review and could request that the court authorise the taking
of evidence by commissioner to enable cross-examination. The court would (in most
cases) be required to authorise that.

Subsections (4D) to (4F) (which are to be treated as being inserted in section 271D)
introduce an additional restriction in cases where section 271BZA applies. They are
relevant where section 271BZA applies but the hearing has aready commenced when
the court commences its review or an exception to the new rule is justified under
section 271BZA(7) or (8). In those circumstances, the court is not required to make an
order enabling all of the child witness's evidence to be given in advance of the hearing.
However, even if the court makes an order which has the effect of requiring the child
witnessto give evidence at the hearing, it must not have the effect of requiring the child
witnessto be present in the courtroom unless an exception applies. Thereisan exception
under subsection (4E) if the giving of evidence in a way other than by being present
in the courtroom would give rise to asignificant risk of prejudice to the fairness of the
hearing or interests of justice and that significantly outweighs any risk of prejudice to
the child witness's interests. There is an exception under subsection (4F) if the child
witnessis aged 12 or over and expresses a wish to be present in the courtroom to give
evidence and that would be in the child witness's best interests.

Section 2 — Child witnesses under the age of 12

23.

24,

25.

Section 2(2) amends section 271B of the 1995 Act by inserting new subsections
(4A) and (7). Section 271B makes provision about the special measures that are
appropriate for taking the evidence of child witnesses under the age of 12 in certain
criminal proceedings. There is some overlap between section 271B and the new rulein
section 271BZA. If section 271B were not amended by the Act, there would be casesin
which both sections would apply. For example, both sections would apply in a murder
case involving achild witness aged 11. Subsection (7) is therefore inserted. It provides
that section 271B does not apply in a case to which section 271BZA applies.

Inserted subsection (4A) isto clarify how section 271A(5)(a) should operate in a case
to which section 271B applies. Even if the vulnerable witness notice does not specify
a specia measure which would result in the child witness having to be present in
the courtroom for the purpose of giving evidence, an order made by the court under
section 271A(5)(a) may have that effect if the court is required by section 271B(4) to
make an order having that effect.

Section 2(3) amends section 271A(9) and (10) to make it clear that the court’s power
to make orders under those subsections is subject to section 271B.

Deemed vulnerable witnesses

Section 3 — Deemed vulnerable withesses in certain solemn cases

26.

27.

Section 3 provides apower for the Scottish Ministersto make regul ations extending the
application of section 271BZA so that the new rule applies where deemed vulnerable
witnesses are to give evidence in solemn proceedings. (Deemed vulnerable witnesses
are vulnerable witnesses falling within section 271(1)(c) of the 1995 Act). As child
witnesses are covered by the new rule under section 271BZA, the regulation making
power does not extend to deemed vulnerable witnesses who are also child witnesses.

Regulations under this section may apply the new rule to all adult deemed vulnerable
witnesses or to subcategories of adult deemed vulnerable witnesses. The regulations
may specify descriptions of deemed vulnerable witness to whom the new rule is to
apply. One way of describing a subcategory of deemed vulnerable witnesses would be
to describe them by reference to the offence that is alleged to have been committed
against them. For example, regulations under section 3 may provide that the new rule
isto apply to complainersin casesinvolving allegations of rape.
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Regulations under this section may apply section 271BZA to deemed vulnerable
witnesses with modifications that the Scottish Ministers consider necessary or
expedient. An example would be modifications to remove the references to “child
witness’ from section 271BZA for the purposes of applying the section to adult deemed
vulnerable witnesses. Regulations may make different provision for different purposes,
including for different courts or descriptions of courts or different descriptions of
deemed vulnerable witnesses.

Any regulations made under this section are subject to the affirmative procedure.

Review of arrangements for taking evidence

Section 4 - Review of arrangements for vulnerable witnesses

30.

31.

32.

Section 4 amends section 271D by inserting new subsections (3A) to (3C). These new
subsections apply wherethe court isreviewing the arrangementsfor taking the evidence
of a vulnerable witness, except in cases where inserted section 271BZA applies (see
paragraph 19 above).

The new subsections place restrictions on the court’s power to vary an earlier order if
the earlier order hasthe effect of enabling all of the vulnerable witness' s evidence to be
given in advance of the hearing. I nserted subsection (3C) explainsthat an order enables
all of the witness's evidence to be given in advance of the hearing if it authorises the
taking of evidence by commissioner or the use of a prior statement for the purpose
of taking all of the evidence and the order does not authorise the giving of any of the
evidence without a special measure or with aspecial measure which is capable of being
used only if the witness gives evidence at the hearing.

However, there is an exception if the hearing has already commenced when the court
commences its review. In that case, there may, for example, be a need to recall a
witness and the court may vary an earlier order to allow for that. Thereis an exception
if the witness has expressed a wish to give evidence at the hearing and the court is
satisfied that it is appropriate. There is also an exception if there would otherwise be
a significant risk of prejudice to the fairness of the hearing or the interests of justice
and that significantly outweighs the risk of prejudice to the witness's interests if the
order isvaried.

Taking evidence by commissioner

Section 5 — Taking evidence by commissioner

33.

Section 5(2) amends section 2711 of the 1995 Act, which makes provision about the
specia measure of taking of evidence by a commissioner. Section 5(2) inserts new
subsections (1ZA) to (1ZD) which introduce arequirement for anew type of procedural
hearing, which isto be known as a ground rules hearing, to take place before evidence
istaken in proceedings before acommissioner. The purpose of the ground rules hearing
isto make preparations for the hearing and to consider the parties' state of readiness to
proceed to the hearing on the date fixed by the court. It is not essential for the ground
rules hearing to be a separate hearing. It may be conjoined with another hearing or diet,
such as the preliminary hearing. If it is conjoined, the judge presiding over that other
hearing or diet (being a judge of the court which appointed the commissioner) is also
to preside over the ground rules hearing. If it is not conjoined, the commissioner who
is appointed to take the withess's evidence is to preside over the ground rules hearing
if it is reasonably practicable for them to do so. If that is not reasonably practicable,
a judge of the court which appointed the commissioner is to preside over the ground
rules hearing.

Inserted subsection (1ZD) lists the matters which must be considered at a ground rules
hearing. Paragraph (d) requires consideration of whether there are steps that could
reasonably be taken to enable the vulnerable witness to participate more effectively in
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the proceedings. If the commissioner (or the judge or sheriff) presiding over the ground
rules hearing considers that there are such steps that could reasonably be taken, they
must direct that those steps be taken. This may include steps such as having a foreign
language interpreter availabl e at the proceedings before the commissioner if that would
assist the witness or making other similar adjustments. It might also include steps such
as enabling the proceedings to take place by means of alivetelevision link between the
place where the commissioner istaking, and the place from which thewitnessisgiving,
evidence, if the court has not aready directed that when authorising the proceedings
before the commissioner. Section 5(3) amends section 2711(1A) to recognise that the
useof alivetelevision link might be authorised at the ground rules hearing if not already
authorised by the court.

Paragraph (e) of inserted subsection (1ZD) provides that an application under
section 275(1) (for an exception to restrictions on evidence relating to sexual offences)
or under section 288F(2) (for an order prohibiting the accused from conducting their
casein person) may be disposed of at the ground rules hearing if not yet disposed of by
the court. Section 5(7) makes a consequential amendment to section 72(6)(b)(iii).

The matterslisted in paragraphs (a) to (f) of inserted subsection (1ZD) are not the only
mattersthat may requireto be considered. Paragraph (g) providesthat the commissioner
(or thejudge or sheriff) presiding over the ground rules hearing must also consider and,
if appropriate, make adecision on any other matter that they consider could be usefully
dealt with before the proceedings take place.

Section 5(4) inserts subsection (4A) in section 271I. This affects solemn cases but not
summary cases. Subsection (4A) provides that it is not necessary for an indictment
to have been served before a party may lodge a vulnerable witness naotice requesting
that evidence be taken by commissioner (whether as the only special measure or as
one of a combination of specia measures). It is not necessary for an indictment to
have been served before a court may make an order authorising the taking of evidence
by commissioner and any other special measure specified in the same vulnerable
witness notice. It is not necessary for an indictment to have been served before a court
may appoint a commissioner under section 2711(1) or before proceedings may take
place before a commissioner. Whilst service of an indictment is not a prerequisite
which must be satisfied before proceedings may take place before a commissioner, the
circumstances of each individual case will determine whether or not it is appropriate
for proceedings to take place before acommissioner at an early stage.

Section 5(5) amends section 2711(8), which determines whether the commissioner isto
be a judge of the High Court or a sheriff. The commissioner should be a judge if the
trial isto take placein the High Court and it should be a sheriff if it isto take placein the
sheriff court. However, if the court is appointing a commissioner at arelatively early
stage in the proceedings, it might not yet be certain whether the trial will beinthe High
Court or the sheriff court. Section 2711(8) is therefore amended so that the decision on
whether the commissioner should be a judge or a sheriff is dependent on the court’s
expectation of the trial forum at the time when the court appoints the commissioner.

Section 5(6) amends section 271(3), which expands on what is meant by the
“commencement of the proceedings’ where that term is used. The date on which
the proceedings commenced is relevant to the calculation of a witness's age and that
calculation determines whether the witnessis a child witness. That, in turn, determines
whether the withess is entitled to the benefit of special measures.

The amendment made by paragraph (@) is a consequential amendment which is needed
because there are references to the commencement of the proceedings in inserted
sections 271BZA to 271BZC. The amendment made by paragraph (b) adjusts the date
which is to be treated as the date of commencement of the proceedings for certain
purposes. In most cases, it isthe date when the indictment or complaint is served on the
accused. However, whereit isrelevant to acourt’ s consideration of whether to authorise
the taking of evidence by commissioner (as the only special measure or as one of a
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combination of special measures), it is, in solemn cases, the date when the accused
appeared on petition. If the accused did not appear on petition, it is the date of service
of theindictment or complaint.

Theeffect of theamendment made by paragraph (b) may beillustrated by examples. Ina
casewherethe party citing the witness considersthat they should give evidencewith the
benefit of alivetelevision link but no other special measure, the date of commencement
of the proceedingsis not relevant to a court’ s consideration of whether to authorise the
taking of evidence by commissioner (assuming it isnot acaseto which section 271BZA
applies). The date of commencement of the proceedingsis therefore the date of service
of the indictment or complaint. A child witnessis a person who is under the age of 18
on the date of commencement of the proceedings so, even if the person was aged 17 on
the date when the accused appeared on petition, they are not achild witnessif they turn
18 before the indictment is served on the accused. In this example, the witnessis not a
child witness and is not therefore entitled to the benefit of the special measure of alive
television link (unless they are a vulnerable witness for another reason separate from
their age). The position is different if the party citing the witness considers that they
should give evidence to a commissioner and should have a supporter there with them
andif, on the basis of the vulnerable witness notice, the court is considering authorising
thetaking of evidence by commissioner. In that scenario, the date of commencement of
proceedings is relevant to the court’s consideration of whether to authorise the taking
of evidence by commissioner so it is the date of the accused’ s appearance on petition
(if the accused appears on petition). If the witness was 17 on that date, they are a child
witness even if they turn 18 before the date on which an indictment is served on the
accused. The court may therefore choose to authorise the use of the special measures
specified in the vulnerable witness notice (taking evidence by commissioner and the
use of a supporter).

Section 5(8) inserts new subsection (6A) in section 271D so that, for the purposes of
that section, “court” includes a commissioner appointed under section 2711(1). This
allows a commissioner to review the arrangements for taking the vulnerable witness's
evidence and to make an order changing those arrangements. The order might, for
example, authorise the use of another special measurein addition to the special measure
of taking evidence by commissioner. The commissioner has the same powers under
section 271D as the court would have if the court were to review the arrangements.
The commissioner may therefore review the arrangements of the commissioner’s own
motion or on the application of any party to the proceedings.

Notification procedure for standard special measures

Section 6 — Using only standard special measures

43.

Section 6(2) inserts new section 271AA inthe 1995 Act. This providesfor asimplified
procedure to apply in cases where the party citing a child witness or deemed vulnerable
witness considers that it is most appropriate for the witness to give evidence with the
benefit of one or more standard special measures and no other special measures. (The
terms “child witness’ and “ deemed vulnerable witness’ are defined in section 271(5).)
In those cases, the party need not lodge a vulnerable witness notice under section 271A
but must instead provide the clerk of court and the other partiesto the proceedings with
the information set out in subsection (2) of the inserted section. If the party provides
the information to the clerk of court by the required time, the witnessis entitled to the
benefit of the standard special measures which the party specified as being the most

appropriate.

The party may provide the information to the clerk of court at any time before adate has
been fixed for a preliminary hearing, first diet or evidentia hearing. If they do not do
so before adate isfixed for a preliminary hearing or first diet, they must do so no later
than 14 clear days before the preliminary hearing or (if it is afirst diet) no later than
seven clear days before thefirst diet. If adateisfixed for an evidential hearingin acase
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where the proceedings are not to take place in the High Court or on indictment in the
sheriff court, the deadline is no later than 14 clear days before the evidential hearing.
If the party does not meet the deadline, the simplified procedure cannot be used but
the court may allow the party to lodge a vulnerable witness notice in accordance with
section 271A.

The simplified procedure is not available in cases to which section 271BZA or 271B
applies. In those cases, the party must lodge a vulnerable witness notice in accordance
with section 271A even if they are requesting only standard special measures.

Section 6(3) to (5) makes consequential amendmentsto sections271A, 271D and 271E.
The effect of the amendment made by subsection (4) to section 271D is that the court
may review the arrangements for taking a vulnerable witness's evidence under that
section even if the arrangements were the result of the party notifying the clerk of
the court of the standard special measures which were to apply in accordance with
the simplified procedure. The effect of the amendment made by subsection (5) to
section 271E(1) isthat aparty considering which special measures are most appropriate
for the purposes of the simplified procedure must have regard to the witness's best
interests and take into account their views (and the views of their parents, if the witness
is achild) in the same way that they would if they were lodging a vulnerable witness
notice.

Timeframes for vulnerable witness notices

Section 7 — Timeframe for considering vulnerable witness notice

47.

48.

Section 7 amends section 271A(3A) so that, in cases where a vulnerable withess notice
specifies only a standard special measure, the court may consider the notice as soon
as it has been lodged, without having to wait for seven days before considering it. The
regquirement to wait for seven days remains in place in cases where the notice specifies
measures other than standard special measures because, in those cases, another party to
the proceedings may object to the measures specified within those first seven days.

The amendments will not be relevant in many of the cases in which a party considers
that standard special measures are the most appropriate because in many of the cases,
there will be no vulnerable witness notice as the new simplified notification procedure
will be used (see paragraphs 43 to 46 of these Explanatory Notes). However, the
amendment will be relevant in cases where a vulnerable witness notice is lodged
because the simplified notification procedure is not available to the party, for example,
if section 271BZA or 271B applies or if the party does not meet the deadline for the
simplified notification procedure but the court allows the party to lodge a vulnerable
witness notice instead.

Section 8 —Vulnerable withess notice: lodging deadline

49.

Section 8 amends section 271A(13A) by altering the deadline by which a vulnerable
witness notice must be lodged. At the time when a party is considering lodging a
vulnerable witness notice, it might not yet be clear whether the criminal proceedings
will take place in the High Court or the sheriff court or whether they will be solemn
or summary proceedings. If that is not known, there will be no certainty as to which
of the deadlines set out in section 271A(13A) is the applicable deadline. The effect of
the amendment is that a vulnerable witness notice may be lodged at any time before a
date has been fixed for a preliminary hearing, first diet or evidential hearing. If it is not
lodged before a date is fixed for a preliminary hearing or first diet, it must be lodged
no later than 14 clear days before the preliminary hearing or (if itisafirst diet) no later
than seven clear days before thefirst diet. If adate isfixed for an evidential hearing in
a case where the proceedings are not to take place in the High Court or on indictment
in the sheriff court, the notice must be lodged no later than 14 clear days before the
evidential hearing.
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Reporting requirement

Section 9 — Report on operation of sections 1 and 5

50.

51.

Section 9 requires the Scottish Ministers to review and report on the operation of
section 1 (pre-recording evidence in advance of the trial) and section 5 (ground rules
hearings). The review period is the period of 3 years beginning with the first day on
which section 1 is brought into force for any purpose. The report must be laid before
the Scottish Parliament and published as soon as practicable after the end of the review
period.

In the report, the Scottish Ministers must evaluate whether the introduction of the new
rule on pre-recording evidence and the introduction of ground rules hearings have
helped witnesses participate in the criminal justice system. They must set out the next
stepsthey intend to take for commencing the pre-recording rule, including any intention
to make regulations to extend the rule to adult deemed vulnerable witnesses such as
complainers in sexual offence or domestic abuse cases. The report must also include
certain quantitative data relating to the new rule on pre-recording evidence, such asthe
number of witnessesit has applied to during the review period. In preparing the report,
the Scottish Ministers must consult key stakeholders.

General

Section 10 — Consequential amendments

52.

Section 10 makes minor amendments to the 1995 Act which are consequential on the
other provisions of the Act.

Section 11 — Ancillary provision

53.

Section 11 enablesthe Scottish Minstersto make regul ations making ancillary provision
to givefull effect tothe Act or any provision made under it, including by modifying any
enactment. Regulations made under section 11 which modify an enactment attract the
affirmative Parliamentary procedure. If they do not modify an enactment, they attract
the negative Parliamentary procedure.

Section 12 - Commencement

54.

Section 12 deals with the commencement of the Act provisions. Sections 11 (ancillary
provision), 12 (commencement) and 13 (short title) come into force on the day after
Royal Assent. The other provisions come into force on a day appointed by the Scottish
Ministers by regulations. The Scottish Ministers may make regulations appointing
different commencement dates for different purposes. They may bring provisions into
force on different dates for different courts or different descriptions of courts. They
could, for example, bring section 1, which introduces the new rule for child witnesses
in serious cases, into force for the High Court earlier than for the sheriff court, and for
some sheriff courtsearlier than athers. They may bring provisionsinto force on different
dates for witnesses of different types or of different ages. They could, for example,
bring section 1 into force earlier for children under the age of 12 than for children aged
12 or over.

PARLIAMENTARY HISTORY

55.

Thefollowing is alist of the proceedings in the Scottish Parliament on the Bill for the
Act and significant documents connected to the Bill published by the Parliament during
the Bill’ s parliamentary passage.

Proceeding and Reports References

Introduction
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ANNEX: SECTIONS 271 TO 271M OF THE CRIMINAL PROCEDURE
(SCOTLAND) ACT 1995 ASAMENDED BY THE ACT

This Annex sets out the sections of the Criminal Procedure (Scotland) Act 1995 amended by
this Act. The changes are shown by using strikethrough for text that is repealed and underline
for text that is inserted. The text in this Annex is provided for guidance only and its accuracy
is not warranted.

“ oecial measures for child withesses and other vulnerable withesses

271 Vulnerable witnesses: main definitions

(1) For the purposes of this Act, a person who is giving or isto give evidence at, or for the
purposes of, a hearing in relevant criminal proceedingsis a vulnerable witness if—

(@ the person is under the age of 18 on the date of commencement of the
proceedings in which the hearing is being or isto be held,

(b) thereis asignificant risk that the quality of the evidence to be given by the
person will be diminished by reason of—

(i) mental disorder (within the meaning of section 328 of the Mental
Health (Care and Treatment) (Scotland) Act 2003), or

(ii) fear or distressin connection with giving evidence at the hearing,

(c) theoffenceisalleged to have been committed against the person in proceedings
for—

(i) anoffencelistedin any of paragraphs 36 to 59ZL of Schedule 3 to the
Sexual Offences Act 2003,

(i) anoffenceunder section 22 of the Criminal Justice (Scotland) Act 2003
(traffic in prostitution etc.),

(iif)  an offence under section 4 of the Asylum and Immigration (Treatment
of Claimants, etc.) Act 2004 (trafficking people for exploitation),

(iiia) an offence of human trafficking (see section 1 of the Human
Trafficking and Exploitation (Scotland) Act 2015),

(iv) an offence the commission of which involves domestic abuse, or
(v) anoffence of stalking, or

(d) thereisconsidered to be asignificant risk of harm to the person by reason only
of the fact that the person is giving or isto give evidence in the proceedings.

(1AA) The Scottish Ministers may by order subject to the affirmative procedure modify
subsection (1)(c).

(2) Indetermining whether a person is a vulnerable witness by virtue of subsection (1)(b)
or (d) above, the court shall take into account—

(@ the nature and circumstances of the alleged offence to which the proceedings
relate,

(b) the nature of the evidence which the personislikely to give,
(c) therdationship (if any) between the person and the accused,
(d) the person's age and maturity,
(e) any behaviour towards the person on the part of—
(i) theaccused,
(i)  members of the family or associates of the accused,
(iii) any other person who is likely to be an accused or a witness in the
proceedings, and
(f) such other matters, including—
(i) thesocial and cultural background and ethnic origins of the person,
(ii) the person's sexual orientation,
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(iii)  the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability or other physical impairment which the person
has,
as appear to the court to be relevant.

(3) For the purposes of subsection (1)(a), section 271B(1)(b) and sections 271BZA to
271BZC above and section 271B(1)(b) below, proceedings shall be taken to have
commenced—

(@ whereitisrelevant to a court’s consideration of whether to authorise the use
of the special measure of taking evidence by commissioner (on its own or in
combination with any other special measure) and the accused has appeared on
petition, on the date when the accused appeared on petition, or

(b) inany other case, on the date commenced when the indictment or, as the case
may be, complaint is served on the accused.

(4) Insubsection (1)(b) above, the reference to the quality of evidence isto its quality in
terms of completeness, coherence and accuracy.

(4A) Indetermining whether aperson is a vulnerable witness under subsection (1)(b) or (d),
the court must—

(@) haveregard to the best interests of the witness, and
(b) take account of any views expressed by the withess.

(5) Inthissection and sections 271A to 271M of this Act—
“child witness” means a vulnerable witness referred to in subsection (1)(a),
“court” means the High Court or the sheriff court,

“deemed vulnerable witness’ means a vulnerable witness referred to in
subsection (1)(c),

“hearing in relevant criminal proceedings’ means any hearing in the course of any
criminal proceedings in the High Court or the sheriff court.

(6) In sections 271A to 271M of this Act, “special measure” means any of the special
measures set out in, or prescribed under, section 271H below.

VERSION OF SECTION 271A ASAMENDED BY THE ACT (IN CASESTO WHICH
SECTION 271BZA DOESNOT APPLY)

“271A Child and deemed vulner able witnesses

(1) Whereachild witness or a deemed vulnerable witnessisto give evidence at or for the
purposes of a hearing in relevant criminal proceedings, the witness is entitled, subject
to—

(@) subsections (2) to (13) below, and
(b) section 271D of this Act,
to the benefit of one or more of the special measures for the purpose of giving evidence.

(2) A partySubject to section 271AA, a party citing or intending to cite a child witness or
a deemed vulnerable witness shall, by the required time, lodge with the court a notice
(referred to in this Act as a“ vulnerable witness notice”)—

(@) specifying the special measure or measures which the party considersto bethe
most appropriate for the purpose of taking the witness's evidence, or

(b) if the party considers that the witness should give evidence without the benefit
of any special measure, stating that fact.
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A vulnerable witness notice shall contain or be accompanied by—
(8 asummary of any views expressed for the purposes of section 271E(2)(b) of
this Act, and
(b) such other information as may be prescribed by Act of Adjournal.

In the case where a vulnerable witness notice under subsection (2)(a) specifies only a
standard special measure—

(8 subsection (3)(a) does not apply, and
(b) subsection (5) has effect as if the words “not earlier than 7 days and” were
omitted. measure, subsection (3)(a) does not apply.

The court may, on cause shown, allow a vulnerable witness notice to be lodged after
the required time.

Any party to the proceedings may, not later than 7 days after avulnerable witness notice
has been |odged, lodge with the court anotice (referred toin thissection asan “ objection
notice”) stating—

(@ an objection to any special measure (other than a standard special measure)
specified in the vulnerable witness notice that the party considers to be
inappropriate, and

(b) thereasonsfor that objection.

The court may, on cause shown, allow an objection notice to be lodged after the period
referred to in subsection (4A).

If an objection notice islodged in accordance with subsection (4A) or (4B)—
(@ subsection (5)(a)(ii) does not apply to the vulnerable witness notice, and
(b) the court must make an order under subsection (5A).

The court shall, not earlier than 7 days and not later than 14 days after a vulnerable
witness notice has been lodged, consider the natice in the absence of the parties and,
subject to section 271Bsections 271B to 271BZB of this Act—

(@ inthe case of anotice under subsection (2)(a) above—

(i) if astandard special measure is specified in the notice, make an order
authorising the use of that measure for the purpose of taking the
witness's evidence, and

(if) if any other special measure is specified in the notice and the court is
satisfied on the basis of the notice that it is appropriate to do so, make
an order authorising the use of the special measure (in addition to any
authorised by virtue of an order under sub-paragraph (i) above) for the
purpose of taking the witness's evidence,

(b) inthe case of anotice under subsection (2)(b) above, if—

(i) thesummary of viewsaccompanying the notice under subsection (3)(a)
above indicates that the witness has expressed awish to give evidence
without the benefit of any special measure, and

(ii) the court is satisfied on the basis of the notice that it is appropriate to
do so,
make an order authorising the giving of evidence by the witness without the
benefit of any special measure, or
(o if—
(i) paragraph (q)(ii) or (b) abovewould apply but for the fact that the court
is not satisfied as mentioned in that paragraph, or

(ii) inthe case of anotice under subsection (2)(b), the summary of views
accompanying the notice under subsection (3)(a) above indicates that
the witness has not expressed a wish to give evidence without the
benefit of any special measure,
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make an order under subsection (5A) below.

That order is an order—

(@ inthe case of proceedingsin the High Court where the preliminary hearing is
yet to be held, appointing the vulnerable witness notice to be disposed of at
that hearing;

(b) inthe case of proceedings on indictment in the sheriff court wherethe first diet
is yet to be held, appointing the vulnerable witness notice to be disposed of at
that diet; or

(c) inany other case, appointing a diet to be held before the hearing at which the
evidence isto be given and requiring the parties to attend the diet.

Subsection (7) below applies where—

(@) it appearsto the court that a party intends to call a child witness or a deemed
vulnerable witness to give evidence at or for the purposes of a hearing in
relevant criminal proceedings,

(b) theparty hasnot lodged avulnerable witness noticein respect of the witness by
the time specified in subsection (2) above or lodged a notice with the clerk of
court in accordance with section 271AA by the time specified in that section,
and

(c) thecourt hasnot allowed avulnerable witnessnoticein respect of thewitnessto
belodged after that time under subsection (4) above or under section 271AA(5).

Where this subsection applies, the court shall—
(8 order the party to lodge a vulnerable witness notice in respect of the witness by
such time as the court may specify, or
(b) wherethe court does hot so order—
(i) inthe case of proceedings on indictment where this subsection applies
at or beforethe preliminary hearing or, asthe case may be, thefirst diet,
at that hearing or diet make an order under subsection (9) below; or

(i) inany other case, make an order appointing adiet to be held before the
hearing at which the evidence is to be given and requiring the parties
to attend the diet.

On making an order under subsection (5A)(c) or (7)(b)(ii) above, the court may
postpone the hearing at which the evidence isto be given.

Subsection (9) below appliesto—
(& apreliminary hearing or first diet, so far as the court is—
(i) by virtue of an order under subsection (5A)(a) or (b) above, disposing
of avulnerable witness notice at the hearing or diet; or
(ii) by virtue of subsection (7)(b)(i) above, to make an order under
subsection (9) at the hearing or diet; and
(b) adiet appointed under subsection (5A)(c) or (7)(b)(ii) above.

AtSubject to section 271B, at a hearing or diet to which this subsection applies, the
court, after giving the parties an opportunity to be heard—

(@ inacasewhereany of the standard special measures has been authorised by an
order under subsection (5)(a)(i) above, may make an order authorising the use
of such further special measure or measures as it considers appropriate for the
purpose of taking the witness's evidence, and

(b) inany other case, shall make an order—

(i) authorising the use of such special measure or measures as the court
considers to be the most appropriate for the purpose of taking the
witness's evidence, or
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(ii) that the witness is to give evidence without the benefit of any special
measure.

(10) The courtSubject to section 271B, the court may make an order under subsection (9)
(b)(ii) above only if satisfied—
(@ wherethe witness has expressed awish to give evidence without the benefit of
any special measure, that it isappropriate for the witness so to give evidence, or
(b) inany other case, that—

(i) theuseof any special measure for the purpose of taking the evidence
of the witness would give rise to a significant risk of prejudice to the
fairness of the hearing at which the evidenceisto be given or otherwise
to the interests of justice, and

(if) that risk significantly outweighs any risk of prejudice to the interests
of the witness if the order is made.

(11) A hearing or diet to which subsection (9) above applies may—

(8 ontheapplication of the party citing or intending to cite the witness in respect
of whom the diet is to be held, or

(b) of the court's own motion,
be held in chambers.

(12) A diet appointed under subsection (5A)(c) or (7)(b)(ii) above in any case may be
conjoined with any other diet to be held before the hearing a which the evidence is
to be given.

(13) A party lodging a vulnerable witness notice or an objection natice shall, at the same
time, intimate the notice to the other parties to the proceedings.

(13A) Insubsections (2) and (4) above, “the required time” means—
(@ any time before a date has been fixed for one of the following—
(i) apreliminary hearing in the High Court,
(i) afirst diet in the sheriff court, or
(ili) ahearing at which the evidenceis to be given, or
(b) if adate has been fixed—

(i) forapreliminary hearing in the High Court, no later than 14 clear days
before the preliminary hearing,

(i) for a first diet in the sheriff court in the case of proceedings on
indictment, no later than 7 clear days before the first diet, or

(iii) in a case in which the proceedings are not to take place in the High
Court or on indictment in the sheriff court, for a hearing at which the
evidenceisto be given, no later than 14 clear days before that hearing.
(@ inthe case of proceedingsin the High Court, no later than 14 clear days before
the preliminary hearing;
(b) in the case of proceedings on indictment in the sheriff court, no later than 7
clear days before the first diet;

(c) inany other case, no later than 14 clear days before [ the hearing at which the
evidenceisto be given.

(14) Inthissection and section 271AA, references to a standard special measure are to any
of the following special measures—

(@ theuseof alivetelevision link in accordance with section 271J of this Act,
(b) the use of a screen in accordance with section 271K of this Act, and
(c) theuseof asupporter in accordance with section 271L of this Act.

(15) The Scottish Ministers may, by order subject to the affirmative procedure—
(@ modify subsection (14),
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(b) in consequence of any modification made under paragraph (a)—
(i) prescribethe procedureto befollowed when standard special measures
are used, and
(if) sofar asisnecessary, modify sections 271A to 271M of this Act.

VERSION OF SECTION 271A ASAMENDED BY THE ACT AND WITH THE
MODIFICATIONSMADE BY SECTIONS 271BZB (IN CASESTO WHICH
SECTION 271BZA APPLIEYS)

“271A Child and deemed vulner able witnesses

)

)

(2A)

©)

(3A)

(4)

(4A)

Where a child witness or a deemed vulnerable witness is to give evidence at or for the
purposes of a hearing in relevant criminal proceedings, the witness is entitled, subject
to—

(8 subsections (2) to (13) below, and
(b) section 271D of thisAct,
to the benefit of one or more of the special measuresfor the purpose of giving evidence.

A party citing or intending to cite a child witness or a deemed vulnerable witness
shall, by the required time, lodge with the court a notice (referred to in thisAct asa“
vulnerable witness notice”)—

(@ specifying the special measure or measures which the party considersto bethe
most appropriate for the purpose of taking the witness's evidence, or

(b) if the party considers that the withess should give evidence without the benefit
of any special measure, stating that fact.

A vulnerable witness notice must—
(@) statethat section 271BZA applies, and
(b) explan why the party considers that an exception is justified under
section 271BZA(7) or (8) if the notice—

(i) does not specify one or both of the specia measures listed in
section 271BZA(5) for the purpose of taking all of the child witness's
evidence,

(ii) specifies an incompatible speciad measure (as defined in
section 271BZA(6)) for the purpose of taking any of thechild witness's
evidence, or

(iii) statesthat the party considersthat the child witness should give any of
the child withess' sevidence without the benefit of any special measure.

A vulnerable witness notice shall contain or be accompanied by—

(@ asummary of any views expressed for the purposes of section 271E(2)(b) of
this Act, and

(b) such other information as may be prescribed by Act of Adjournal.

In the case where a vulnerable witness notice under subsection (2)(a) specifies only a
standard special measure—

(@ subsection (3)(a) does not apply, and
(b) subsection (5) has effect as if the words “not earlier than 7 days and” were
omitted. measure, subsection (3)(a) does not apply.

The court may, on cause shown, alow a vulnerable witness notice to be lodged after
the required time.

Any party to the proceedings may, not later than 7 days after avulnerable witnessnotice
has been lodged, lodge with the court anotice (referred toin this section asan “ objection
notice") stating—
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(@ an objection to any special measure (other than a standard special measure)
specified in the vulnerable witness notice that the party considers to be
inappropriate, and

(b) thereasonsfor that objection.

(4B) The court may, on cause shown, allow an objection notice to be lodged after the period
referred to in subsection (4A).

(4C) If an objection notice islodged in accordance with subsection (4A) or (4B)—
(8 subsection (5)(8)(ii) does not apply to the vulnerable witness notice, and
(b) the court must make an order under subsection (5A).

(5) The court shall, not earlier than 7 days and not later than 14 days after a vulnerable
witness notice has been lodged, consider the naotice in the absence of the parties and,
subject to section 271Bsections 271B to 271BZB of this Act—

(& inthe case of anotice under subsection (2)(a) above—
(i) if astandard special measure is specified in the notice, make an order
authorising the use of that measure for the purpose of taking the
witness's evidence, and

(ii) if any other special measure is specified in the notice and the court is
satisfied on the basis of the notice that it is appropriate to do so, make
an order authorising the use of the special measure (in addition to any
authorised by virtue of an order under sub-paragraph (i) above) for the
purpose of taking the witness's evidence,

(b) inthe case of anotice under subsection (2)(b) above, if—

(i) thesummary of viewsaccompanying the notice under subsection (3)(a)
above indicates that the withess has expressed awish to give evidence
without the benefit of any special measure, and

(ii) the court is satisfied on the basis of the notice that it is appropriate to
do so,

make an order authorising the giving of evidence by the witness without the
benefit of any special measure, or
(o if—

(i) paragraph (a)(ii) or (b) above would apply but for the fact that the court
is not satisfied as mentioned in that paragraph, or

(i) inthe case of anotice under subsection (2)(b), the summary of views
accompanying the notice under subsection (3)(a) above indicates that
the witness has not expressed a wish to give evidence without the
benefit of any special measure,

make an order under subsection (5A) below.

(5A) That order isan order—

(8 inthe case of proceedings in the High Court where the preliminary hearing is
yet to be held, appointing the vulnerable witness notice to be disposed of at
that hearing;

(b) inthe case of proceedings on indictment in the sheriff court wherethe first diet
isyet to be held, appointing the vulnerable witness notice to be disposed of at
that diet; or

(c) inany other case, appointing a diet to be held before the hearing at which the
evidence isto be given and requiring the parties to attend the diet.

(6) Subsection (7) below applies where—

(a) it appearsto the court that a party intends to call a child witness or a deemed
vulnerable witness to give evidence at or for the purposes of a hearing in
relevant criminal proceedings,
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(b) theparty hasnot lodged a vulnerable witness notice in respect of the witness by
the time specified in subsection (2) above or lodged a notice with the clerk of
court in accordance with section 271AA by the time specified in that section,
and

(c) thecourt hasnot allowed avulnerable witnessnoticein respect of thewitnessto
belodged after that time under subsection (4) above or under section 271AA(5).

(7)  Where this subsection applies, the court shall—
(@ order the party to lodge avulnerable witness notice in respect of the witness by
such time as the court may specify, or
(b) where the court does not so order—

(i) inthe case of proceedings on indictment where this subsection applies
at or beforethe preliminary hearing or, asthe case may be, thefirst diet,
at that hearing or diet make an order under subsection (9) below; or

(ii) inany other case, make an order appointing adiet to be held before the
hearing at which the evidence is to be given and requiring the parties
to attend the diet.

(8) On making an order under subsection (5A)(c) or (7)(b)(ii) above, the court may
postpone the hearing at which the evidence isto be given.

(8A) Subsection (9) below appliesto—
(@ apreliminary hearing or first diet, so far as the court is—
(i) by virtue of an order under subsection (5A)(a) or (b) above, disposing
of avulnerable witness notice at the hearing or diet; or
(ii) by virtue of subsection (7)(b)(i) above, to make an order under
subsection (9) at the hearing or diet; and
(b) adiet appointed under subsection (5A)(c) or (7)(b)(ii) above.

(9) AtSubject to section 271B, at a hearing or diet to which this subsection applies, the
court, after giving the parties an opportunity to be heard—

(@ inacasewhereany of the standard special measures has been authorised by an
order under subsection (5)(a)(i) above, may make an order authorising the use
of such further special measure or measures as it considers appropriate for the
purpose of taking the witness's evidence, and

(b) inany other case, shall make an order—

(i) authorising the use of such special measure or measures as the court
considers to be the most appropriate for the purpose of taking the
witness's evidence, or

(ii) that the witness is to give evidence without the benefit of any special
measure.

(10) The courtSubject to section 271B, the court may make an order under subsection (9)
(b)(ii) above only if satisfied—
(8 wherethewitness has expressed awish to give evidence without the benefit of
any special measure, that it isappropriate for the witness so to give evidence, or
(b) inany other case, that—

(i) theuse of any special measure for the purpose of taking the evidence
of the witness would give rise to a significant risk of prejudice to the
fairnessof the hearing at which the evidenceisto be given or otherwise
to the interests of justice, and

(if) that risk significantly outweighs any risk of prejudice to the interests
of the witness if the order is made.

(10A) Subsections (5), (9) and (10) are subject to subsections (10B) to (10F).
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Wherethe court is considering anotice in accordance with subsection (5) and the notice
does not specify one or both of the special measures mentioned in section 271BZA(5)
for the purpose of taking all of the child witness's evidence, the court may nonethel ess
make an order which hasthe effect of authorising the use of one or both of those special
measures for that purpose.

Unless the court is satisfied that an exception is justified under section 271BZA(7) or
(8), an order made by the court under this section—

(@ must authorise the use of one or more of the special measures mentioned in
section 271BZA (5) for the purpose of taking all of the child witness sevidence,

(b) must not authorise the use of an incompatible special measure (as defined
in section 271BZA(6)) for the purpose of taking any of the child witness's
evidence, and

(c) must not authorise the giving of any of the child witness's evidence without
the benefit of any special measure.

Even if the court is satisfied that an exception is justified under section 271BZA(7) or
(8), an order made by the court under this section must not have the effect of requiring
the child witness to be present in the courtroom to give evidence unless the court is
satisfied that subsection (10E) or (10F) applies.

This subsection appliesif—

(8 thegiving of evidence by the child witness in some way other than by being
present in the courtroom for that purpose would giveriseto asignificant risk of
prejudice to the fairness of the hearing or otherwise to the interests of justice,
and

(b) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the child witness were to be present in the courtroom to give
evidence.

This subsection appliesif—
(8 the child witness is aged 12 or over on the date of commencement of the
proceedings in which the hearing is being held or isto be held,

(b) the child witness expresses a wish to be present in the courtroom to give
evidence, and

(c) itwould bein the child witness's best interests to be present in the courtroom
to give evidence.

A hearing or diet to which subsection (9) above applies may—

(@ ontheapplication of the party citing or intending to cite the witnessin respect
of whom the diet isto be held, or

(b) of the court's own motion,
be held in chambers.

A diet appointed under subsection (5A)(c) or (7)(b)(ii) above in any case may be
conjoined with any other diet to be held before the hearing at which the evidence is
to be given.

A party lodging a vulnerable witness notice or an objection notice shall, at the same
time, intimate the notice to the other partiesto the proceedings.

In subsections (2) and (4) above, “the required time” means—
(@ any time before a date has been fixed for one of the following—
(i) apreiminary hearing in the High Court,
(if) afirst diet in the sheriff court, or
(iii) ahearing at which the evidence isto be given, or
(b) if adate has been fixed—
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(i) for apreliminary hearing in the High Court, no later than 14 clear days
before the preliminary hearing,

(i) for a first diet in the sheriff court in the case of proceedings on
indictment, no later than 7 clear days before the first diet, or

(iii) in a case in which the proceedings are not to take place in the High
Court or on indictment in the sheriff court, for a hearing at which the
evidenceisto be given, no later than 14 clear days before that hearing.
(@ inthecase of proceedingsin the High Court, no later than 14 clear days before
the preliminary hearing;
(b) in the case of proceedings on indictment in the sheriff court, no later than 7
clear days before thefirst diet;

() inany other case, no later than 14 clear days before [ the hearing at which the
evidence isto be given.

(14) Inthissection and section 271AA, references to a standard special measure are to any
of the following special measures—

(a) taking of evidence by acommissioner in accordance with section 2711,
(b) use of asupporter in accordance with section 271L,

(c) giving evidence in chief in the form of a prior statement in accordance with
section 271M.

(8 theuseof alivetelevision link in accordance with section 271J of this Act,
(b) the use of a screen in accordance with section 271K of this Act, and
(c) theuse of asupporter in accordance with section 271L of this Act.

(15) The Scottish Ministers may, by order subject to the affirmative procedure—
(@ modify subsection (14),
(b) in consequence of any modification made under paragraph (a)—
(i) prescribethe procedureto befollowed when standard special measures
are used, and
(if) sofar asisnecessary, modify sections 271A to 271M of this Act.

“271AAUsIng only standard special measures

(1) Thissection applies where—
(8 achildwitnessor adeemed vulnerable witnessisto give evidence at, or for the
purposes of, a hearing in relevant criminal proceedings, and
(b) the party citing or intending to cite the witness considers that it is most
appropriate for the witness to give evidence with the benefit of—
(i) oneor more standard special measures, and
(i)  no other special measure.

(2) Theparty must, by the required time, lodge with the clerk of court anotice specifying—

(@ thestandard specia measure or measuresthat the party considersto bethe most
appropriate for the purpose of taking the witness's evidence,

(b) whether the witnessis a child witness or a deemed vulnerable witness,
(c) if thewitnessisachild witness, the witness' s age, and
(d) such other information as may be prescribed by Act of Adjournal.

(3) Theparty lodging anoticewith the clerk of court under subsection (2) must, at the same
time, intimate the notice to the other parties to the proceedings.

(4) If the party lodges a notice with the clerk of court by the required time, the witness
is entitled to the benefit of the standard special measure or measures specified in the
notice as if the use of that measure or measures were authorised by an order made by
the court under section 271A(5)(a).
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If the party does not lodge a natice with the clerk of court by the required time, the
court may, on cause shown, alow the party to lodge a vulnerable witness notice in
accordance with section 271A (despite its being lodged later than the deadline for
lodging a vulnerable witness natice).

In this section, the “required time” means—
(@ any time before a date has been fixed for one of the following—
(i) apreliminary hearing in the High Court,
(i) afirst dietin the sheriff court, or
(iii) ahearing at which the evidenceis to be given, or
(b) if adate has been fixed—

(i) forapreliminary hearing in the High Court, no later than 14 clear days
before the preliminary hearing,

(i) for afirst diet in the sheriff court in the case of proceedings on
indictment, no later than 7 clear days before the first diet, or

(iii) in a case in which the proceedings are not to take place in the High
Court or on indictment in the sheriff court, for a hearing at which the
evidenceisto be given, no later than 14 clear days before that hearing.

This section does not apply in a case to which section 271B or 271BZA applies.

Further special provision for child witnesses under the age of 12

This section applies where a child witness—

(@) isto give evidence at, or for the purposes of, a hearing in relevant criminal
proceedings in respect of any offence specified in subsection (2) below, and

(b) isundertheageof 12 onthedate of commencement of the proceedingsinwhich
the hearing is being or to be held.

The offences referred to in subsection (1)(a) above are—

(@ murder,

(b) culpable homicide,

(c) any offenceto which section 288C of this Act applies,

(d) any offence which involves an assault on, or injury or athreat of injury to, any
person (including any offence involving neglect or ill-treatment of, or other
cruelty to, achild),

(e) abduction, and

(f) plagium.

Subsection (4) applies if the child witness expresses a wish to be present in the court-
room for the purpose of giving evidence.

The court must make an order under section 271A or, as the case may be, 271D which
has the effect of requiring the child witness to be present in the courtroom for the
purpose of giving evidence unless the court considers that it would not be appropriate
for the child witness to be present there for that purpose.

Where the court is required to make an order having the effect mentioned in
subsection (4), an order made by the court under section 271A(5)(a) may authorise the
use of aspecia measure or measures other than those specified in the vulnerablewitness
notice if that would result in the order having the effect mentioned in subsection (4).

Subsection (6) appliesif the child withess—

(8 doesnot expressawishto bepresent inthe court-room for the purpose of giving
evidence, or

(b) expresses awish to give evidence in some other way.
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(6) The court may not make an order under section 271A or 271D having the effect
mentioned in subsection (4) unless the court considers that—

(@

(b)

the giving of evidence by the child witness in some way other than by being
present in the court-room for that purpose would giveriseto asignificant risk of
prejudice to the fairness of thetrial or otherwise to the interests of justice, and
that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the order were to be made.

(7) Thissection does not apply in a case to which section 271BZA applies.

“271BZ&hild witnessesin certain solemn cases. special measures

(1) Thissection applies where a child witness, other than the accused, is to give evidence
at, or for the purposes of, a hearing in relevant criminal proceedings which are—

(@
(b)

solemn proceedings, and
in respect of an offence listed in subsection (2).

(2) Theoffences are—

(@
(b)
(©)
(d)
(€)
(f)
(fa)
(fb)

(fc)

9
(h)
(i)
()
(k)

murder,

culpable homicide,

assault to the danger of life,

abduction,

plagium,

asexual offence to which section 288C applies,

an offence under section 1(1) of the Domestic Abuse (Scotland) Act 2018,

an offence that is aggravated as described in section 1(1)(a) of the Abusive
Behaviour and Sexual Harm (Scotland) Act 2016,

an offence that would have fallen within paragraph (fb) if section 1 of the
Abusive Behaviour and Sexual Harm (Scotland) Act 2016 had been in force
when the offence was allegedly committed,

an offence of human trafficking (see section 1 of the Human Trafficking and
Exploitation (Scotland) Act 2015),

an offence under section 4 of the Human Trafficking and Exploitation
(Scotland) Act 2015 (davery, servitude and forced or compulsory labour),

an offence under section 1 of the Prohibition of Female Genital Mutilation
(Scotland) Act 2005 (offence of female genital mutilation),

an offence under section 3 of the Prohibition of Female Genital Mutilation
(Scotland) Act 2005 (aiding and abetting female genital mutilation),

an attempt to commit an offence mentioned in any of paragraphs (a) to (j).

(3 The court must enable all of the child witness's evidence to be given in advance of the
hearing unless the court is satisfied that an exception is justified under subsection (7)

or (8).

(4) For the purposes of this section, the court enables al of the child witness's evidence to
be given in advance of the hearing if—

@

the court makes an order under section 271A which satisfies the following
requirements—

(i) it authorises the use of one or both of the special measures listed
in subsection (5) for the purpose of taking all of the child witness's
evidence,

(if) it doesnot authorise the use of an incompatible special measurefor the
purpose of taking any of the child witness's evidence, and
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(iii) it does not authorise the giving of any of the child witness's evidence
without the benefit of any special measure, and

(b) thecourt, if it commences areview under section 271D before the hearing has
commenced, does not make an order under that section which—

(i) revokesthe order made under section 271A, or
(ii) variesit in such away that it no longer satisfies the requirements set
out in paragraph (a)(i), (ii) and (iii).

(5) The specia measures mentioned in subsection (4)(a)(i) are—
(@) taking of evidence by a commissioner in accordance with section 2711,

(b) giving evidence in chief in the form of a prior statement in accordance with
section 271M.

(6) In this section, “incompatible special measure” means a special measure which is
capable of being used only if the child witness gives evidence at the hearing (whether
or not its use would require the child witness to be present in the courtroom).

(7) Anexceptionisjustified if—
(@ the giving of al of the child witness's evidence in advance of the hearing
would give rise to a significant risk of prejudice to the fairness of the hearing
or otherwise to the interests of justice, and

(b) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the child witness were to give evidence at the hearing.

(8) Anexceptionisjustified if—
(@ the child witness is aged 12 or over on the date of commencement of the
proceedings in which the hearing is being or isto be held,
(b) the child witness expresses awish to give evidence at the hearing, and
(c) itwould beinthe child witness s best intereststo give evidence at the hearing.

(99 The Scottish Ministers may by regulations—
(8 modify subsection (2),
(b) remove the condition set out in subsection (1)(b) and the list of offences in
subsection (2).

(10) Regulations under subsection (9) are subject to the affirmative procedure.

“271BZBhild witnessesin certain solemn cases: modifications of section 271A

(1) Inacaseto which section 271BZA applies, section 271A applies with the following
modifications.

(2) References to a standard special measure are to be read as references to any of the
following special measures (and subsection (14) is to be read accordingly)—

(@ taking of evidence by acommissioner in accordance with section 2711,
(b) useof asupporter in accordance with section 271L,

(c) giving evidence in chief in the form of a prior statement in accordance with
section 271M.

(3) Subsection (2) has effect asif—
(8 thewords“Subject to section 271AA,” were omitted,
(b) thewords“or adeemed vulnerable witness’ were omitted.

(4) Thesection haseffect asif thefoll owing subsection wereinserted after subsection (2)—

“(2A) A vulnerable witness notice must—
() dstatethat section 271BZA applies, and
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(b) explain why the party considers that an exception is justified under
section 271BZA(7) or (8) if the notice—

(i) does not specify one or both of the special measures listed in
section 271BZA(5) for the purpose of taking all of the child
witness's evidence,

(if) specifies an incompatible special measure (as defined in
section 271BZA(6)) for the purpose of taking any of the child
witness's evidence, or

(iii)  statesthat the party considersthat the child witness should give
any of the child witness's evidence without the benefit of any
special measure.”.

(5) Thesection haseffect asif the following subsectionswereinserted after subsection (10)

“(10A)
(10B)

(10C)

(10D)

(10E)

(10F)

Subsections (5), (9) and (10) are subject to subsections (10B) to (10F).

Where the court is considering a notice in accordance with subsection (5) and
the notice does not specify one or both of the special measures mentioned in
section 271BZA(5) for the purpose of taking all of the child witness' sevidence,
the court may nonetheless make an order which has the effect of authorising
the use of one or both of those special measures for that purpose.

Unless the court is satisfied that an exception is justified under
section 271BZA(7) or (8), an order made by the court under this section—

(@ must authorise the use of one or more of the special measures
mentioned in section 271BZA(5) for the purpose of taking al of the
child witness's evidence,

(b) must not authorise the use of an incompatible special measure (as
defined in section 271BZA(6)) for the purpose of taking any of the
child witness's evidence, and

(c) must not authorise the giving of any of the child witness's evidence
without the benefit of any special measure.

Even if the court is satisfied that an exception is justified under
section 271BZA(7) or (8), an order made by the court under this section must
not have the effect of requiring the child witnessto be present in the courtroom
to give evidence unless the court is satisfied that subsection (10E) or (10F)

applies.

This subsection appliesif—

(8 thegiving of evidence by the child witness in some way other than by
being present in the courtroom for that purpose would give rise to a
significant risk of prejudice to the fairness of the hearing or otherwise
to the interests of justice, and

(b) that risk significantly outweighs any risk of prejudice to the interests
of the child witness if the child witness were to be present in the
courtroom to give evidence.

This subsection appliesif—
(8 thechild witnessis aged 12 or over on the date of commencement of
the proceedings in which the hearing is being held or isto be held,

(b) the child witness expresses a wish to be present in the courtroom to
give evidence, and

(c) it would be in the child witness's best interests to be present in the
courtroom to give evidence.”.
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“271BZ Child witnessesin certain solemn cases: modifications of section 271D

(1) Inacaseto which section 271BZA applies, section 271D applies with the following
modifications.

(2) The section has effect asif—
(@ subsections (3A) to (3C) were omitted,
(aa) subsection (4A) were omitted, and
(b) thefollowing subsections were inserted after subsection (4A)—

“(4B) Subsections (2) to (4) are subject to subsections (4C) to (4F).

(4C)  Unlessthe hearing has already commenced when the court commences
its review or the court is satisfied that an exception is justified under
section 271BZA(7) or (8), an order made by the court under thissection
must not—

(@ revokethe earlier order, or

(b) varyitinsuchaway that it nolonger satisfiesthe requirements
set out in section 271BZA(4)(a)(i), (ii) and (iii).

(4CA) An order made by the court under this section must have the effect of
authorising the use of the special measure of taking of evidence by a
commissioner in accordance with section 2711 if—

() that isrequested by any party to the proceedings, and

(b) theearlier order authorises only the special measure of giving
evidencein chief intheform of aprior statement in accordance
with section 271M.

(4CB) However, an order made by the court under this section need not have
the effect described in subsection (4CA) if—
(@ the hearing has aready commenced when the court
commencesits review, or
(b) the court is satisfied that an exception is justified under
section 271BZA(7) or (8).

(4D) Evenif thehearing hasaready commenced when the court commences
its review or the court is satisfied that an exception is justified under
section 271BZA(7) or (8), an order made under this section must
not have the effect of requiring the child witness to be present in
the courtroom to give evidence unless the court is satisfied that
subsection (4E) or (4F) applies.

(4E) Thissubsection appliesif—

(@ thegiving of evidence by the child witnessin some way other
than by being present in the courtroom for that purpose would
giveriseto asignificant risk of prejudice to the fairness of the
hearing or otherwise to the interests of justice, and

(b) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the child witness were to be
present in the courtroom to give evidence.

(4F) This subsection appliesif—
(@ the child witness is aged 12 or over on the date of

commencement of the proceedings in which the hearing is
being held or isto be held,

(b) the child witness expresses a wish to be present in the
courtroom to give evidence, and

28



These notes relate to the Vulnerable Witnesses (Criminal Evidence)
(Scotland) Act 2019 (asp 8) which received Royal Assent on 13 June 2019

(c) itwouldbeinthe child withess' sbest intereststo be presentin
the courtroom to give evidence.”.

“271BZBower to apply section 271BZA to deemed vulnerable witnesses

(1) The Scottish Ministers may by regulations extend the application of section 271BZA
so that it also applies where a deemed vulnerable witness who is not a child witnessis
to give evidence at, or for the purposes of, a hearing in relevant criminal proceedings
which are solemn proceedings.

(2) Regulations under subsection (1) may, in particular—

(@ make different provision for different descriptions of deemed vulnerable
witness, including, in particular, provision to extend the application of
section 271BZA only in cases involving specified descriptions of deemed
vulnerable witness,

(b) make such provision as the Scottish Ministers consider necessary or expedient
in connection with the extension of the application of section 271BZA,
including, in particular, provision to apply section 271BZA subject to specified
modifications,

(c) makedifferent provision for different courts or descriptions of court,

(d) make different provision for other different purposes,

(e) make suchincidental, supplementary, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient,

(f) modify any enactment (including this Act).
(3) Inthissection—
“specified” means specified in the regulations,

“descriptions of deemed vulnerable witness’ may include, in particular,
descriptions relating to the specific offences or types of offencesthat are alleged to
have been committed against the deemed vulnerable witness.

(4) Regulations under subsection (1) are subject to the affirmative procedure.

“271BAAssessment of witnesses

(1) This section applies where a party intends to cite a witness other than a child witness
or a deemed vulnerable witness to give evidence at, or for the purposes of, a hearing
in relevant criminal proceedings.

(2) The party intending to cite the witness must take reasonable steps to carry out an
assessment under subsection (3).

(3) An assessment must determine whether the person—
(& islikely to be avulnerable witness, and

(b) if so, what specia measure or combination of special measures ought to be used
for the purpose of taking the person's evidence.

(4) In determining under subsection (3)(a) whether a person is likely to be a vulnerable
witness the party must—

(8 takeinto account the matters mentioned in section 271(2),
(b) haveregard to the best interests of the person, and
(c) take account of any views expressed by the person.
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Vulnerable witness application

This section applies where a party citing or intending to cite a person (other than a
child witness or a deemed vulnerable witness) to give evidence at, or for the purposes
of, ahearing in relevant criminal proceedings (such a person being referred to in this
section as “the witness’) and, having carried out an assessment under section 271BA,
considers—

(@ that thewitnessislikely to be a vulnerable witness, and

(b) that aspecial measure or combination of special measures ought to be used for
the purpose of taking the witness's evidence.

Where this section applies, the party citing or intending to cite the witness shall, by the
required time, make an application (referred to as a “vulnerable witness application”)
to the court for an order authorising the use of one or more of the special measures for
the purpose of taking the witness's evidence.

A vulnerable witness application shall—

(@ specify the special measure or measures which the party making the application
considers to be the most appropriate for the purpose of taking the evidence of
the witness to whom the application relates, and

(b) contain or be accompanied by—

(i) asummary of any views expressed for the purposes of section 271E(2)
(b) of thisAct, and
(ii) such other information as may be prescribed by Act of Adjournal.

The court may, on cause shown, allow avulnerable witness application to be made after
the required time.

Any party to the proceedings may, not later than 7 days after a vulnerable witness
application has been lodged, lodge with the court a notice (referred to in this section
as “an objection notice”) stating—
(@ an objection to any specia measure specified in the vulnerable witness
application that the party considers to be inappropriate, and

(b) thereasonsfor that objection.

The court may, on cause shown, allow an objection notice to be lodged after the period
referred to in subsection (4A).

If an objection notice islodged in accordance with subsection (4A) or (4B)—
(8 subsection (5) does not apply to the vulnerable witness application, and
(b) the court must make an order under subsection (5A).

The court shall, not earlier than 7 days and not later than 14 days after a vulnerable
witness application is made to it, consider the application in the absence of the parties
and—

(8 makean order authorising the use of the special measure or measures specified
in the application if satisfied on the basis of the application that—

(i) thewitnessin respect of whom the application is made isavulnerable
witness,

(ii) the specia measures or measures specified in the application are the
most appropriate for the purpose of taking the witness's evidence, and

(iif) it is appropriate to do so after having complied with the duty in
subsection (8) below, or

(b) if not satisfied as mentioned in paragraph (a) above, make an order under
subsection (5A) below.

That order is an order—
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(@ inthe case of proceedingsin the High Court where the preliminary hearing is
yet to be held, appointing the vulnerable witness application to be disposed of
at that hearing,

(b) inthe case of proceedings onindictment in the sheriff court wherethefirst diet
is yet to be held, appointing the vulnerable witness application to be disposed
of at that diet, or

(c) inany other case, appointing a diet to be held before the hearing at which the
evidence is to be given and requiring the parties to attend the diet.

On making an order under subsection (5A)(c) above, the court may postponethe hearing
at which the evidenceisto be given.

Subsection (7) below applies to—

(@ a preliminary hearing or first diet so far as the court is, by virtue of an
order under subsection (5A)(a) or (b) above disposing of a vulnerable witness
application at the hearing or diet, and

(b) adiet appointed under subsection (5A)(c) above.

At ahearing or diet to which this subsection applies, the court may—
(a) after giving the parties an opportunity to be heard, and
(b) if satisfied that the witness in respect of whom the application is made is a
vulnerable witness,

make an order authorising the use of such special measure or measures as the court
considers to be the most appropriate for the purpose of taking the withess's evidence.

In deciding whether to make an order under subsection (5)(a) or (7) above, the court
shall—

(@ haveregardto—

(i) thepossible effect on the witness if required to give evidence without
the benefit of any special measure, and

(i) whether it is likely that the witnhess would be better able to give
evidence with the benefit of a special measure, and

(b) takeinto account the matters specified in subsection (2)(a) to (f) of section 271
of thisAct.

A hearing or diet to which subsection (7) above applies may—

(@ ontheapplication of the party citing or intending to cite the witnessin respect
of whom the diet is to be held, or

(b) of the court's own motion,
be held in chambers.

A diet appointed under subsection (5A)(c) above in any case may be conjoined with
any other diet to be held before the hearing at which the evidence isto be given.

A party making a vulnerable witness application or an objection notice shall, at the
sametime, intimate the application or, asthe case may be, the notice to the other parties
to the proceedings.

In subsections (2) and (4) above, “the required time” means—
(@ inthecase of proceedingsin the High Court, no later than 14 clear days before
the preliminary hearing,
(b) in the case of proceedings on indictment in the sheriff court, no later than 7
clear days before thefirst diet,

(c) inany other case, no later than 14 clear days before the hearing at which the
evidence isto be given.
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VERSION OF SECTION 271D ASAMENDED BY THE ACT (IN CASESTO WHICH
SECTION 271BZA DOESNOT APPLY)

“271D Review of arrangementsfor vulnerable witnesses

(1) Inany caseinwhichapersonwhoisgiving or isto give evidence at or for the purposes
of ahearinginrelevant criminal proceedings (referred tointhissection asthe“witness’)
is or appears to the court to be a vulnerable witness, the court may at any stage in the
proceedings (whether before or after the commencement of the hearing or before or
after the witness has begun to give evidence)—

(@ ontheapplication of any party to the proceedings, or
(b) of itsown motion,

review the current arrangements for taking the witness's evidence and, after giving the
parties an opportunity to be heard, make an order under subsection (2) below.

(2) The order which may be made under this subsection is—

(@) where the current arrangements for taking the witness's evidence include the
use of a special measure or combination of special measures authorised by an
order under section 271A or 271C of this Act or under this subsection (referred
to asthe “earlier order”), an order varying or revoking the earlier order, or

(b) wherethe current arrangementsfor taking the witness's evidence do not include
any special measure, an order authorising the use of such special measure or
measures as the court considers most appropriate for the purpose of taking the
witness's evidence.

(3) Anorder under subsection (2)(a) above varying an earlier order may—

(@) addto or substitute for any special measure authorised by the earlier order such
other special measure as the court considers most appropriate for the purpose
of taking the witness's evidence, or

(b) wherethe earlier order authorises the use of a combination of special measures
for that purpose, delete any of the special measures so authorised.

(3A) If an earlier order has the effect of enabling all of the witness's evidence to be given
in advance of the hearing, the court may not make an order under subsection (2)(a)
varying the earlier order in such away that it no longer hasthat effect.

(3B) However, the court may vary the earlier order in the way mentioned in subsection (3A)
if the hearing has already commenced when the court commences its review or if the
court is satisfied—

(@ where the witness has expressed a wish to give evidence at the hearing, that it
is appropriate for the witness to do so, or
(b) inany other case, that—
(i) if thecourt doesnot vary the earlier order in that way, there would be a
significant risk of prejudice to the fairness of the hearing or otherwise
to the interests of justice, and

(if) that risk significantly outweighs any risk of prejudice to the interests
of thewitnessif the court were not to vary the earlier order in that way.

(3C) For the purposes of this section, an order has the effect of enabling all of the withess's
evidence to be given in advance of the hearing if—

(@) it authorises the use of one or both of these special measures for the purpose
of taking all of the witness's evidence—

(i) taking of evidence by acommissioner in accordance with section 2711,

(ii) giving evidencein chief in the form of a prior statement in accordance
with section 271M,
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(b) it doesnot authorisethe use of aspecial measurewhich iscapable of being used
only if the witness gives evidence at the hearing (whether or not its use would
reguire the witness to be present in the courtroom), and

(c) it does not authorise the giving of any of the witness's evidence without the
benefit of any special measure.

(4) The court may make an order under subsection (2)(a) above revoking an earlier order
only if satisfied—

(@ wherethewitness has expressed awish to give or, asthe case may be, continue
to giveevidencewithout the benefit of any special measure, that it isappropriate
for the witness so to give evidence, or

(b) inany other case, that—

(i) theuse, or continued use, of the special measure or measures authorised
by the earlier order for the purpose of taking the witness's evidence
would giverise to a significant risk of prejudice to the fairness of the
hearing or otherwise to the interests of justice, and

(i) that risk significantly outweighs any risk of prejudice to the interests
of the witness if the order is made.

(4A) Inacasein which anotice has been provided to the clerk of court in accordance with
section 271AA(2), this section is to have effect as if the special measure or measures
specified in the notice were authorised by an order under section 271A.

(5) Subsection (8) of section 271C of this Act applies to the making of an order under
subsection (2)(b) of this section as it applies to the making of an order under
subsection (5)(a) or (7) of that section but asif the references to the withess were to the
witness within the meaning of this section.

(6) Inthissection, “current arrangements’ means the arrangementsin place at the time the
review under this section is begun.

(6A) Inthissection, “court” includes a commissioner appointed under section 271I1(1).
(7) Thissection is subject to sections 271B to 271BZC section 271B.

VERSION OF SECTION 271D ASAMENDED BY THE ACT AND WITH THE
MODIFICATIONSMADE BY SECTIONS 271BZC (IN CASESTO WHICH
SECTION 271BZA APPLIEYS)

“271D Review of arrangementsfor vulnerable withesses

(1) Inany caseinwhich apersonwhoisgiving or isto give evidence at or for the purposes
of ahearinginrelevant criminal proceedings (referred to in thissection asthe“ witness”)
is or appears to the court to be a vulnerable witness, the court may at any stage in the
proceedings (whether before or after the commencement of the hearing or before or
after the witness has begun to give evidence)—

(8 ontheapplication of any party to the proceedings, or
(b) of itsown motion,

review the current arrangements for taking the witness's evidence and, after giving the
parties an opportunity to be heard, make an order under subsection (2) below.

(2) The order which may be made under this subsection is—

(@ where the current arrangements for taking the witness's evidence include the
use of a special measure or combination of special measures authorised by an
order under section 271A or 271C of this Act or under this subsection (referred
to asthe “earlier order”), an order varying or revoking the earlier order, or

(b) wherethe current arrangementsfor taking the witness's evidence do not include
any special measure, an order authorising the use of such special measure or
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measures as the court considers most appropriate for the purpose of taking the
witness's evidence.

(3) An order under subsection (2)(a) above varying an earlier order may—
(@) addtoor substitute for any specia measure authorised by the earlier order such
other special measure as the court considers most appropriate for the purpose
of taking the witness's evidence, or

(b) wherethe earlier order authorises the use of acombination of special measures
for that purpose, delete any of the special measures so authorised.

(3A) If an earlier order has the effect of enabling al of the witness's evidence to be given
in advance of the hearing, the court may not make an order under subsection (2)(a)
varying the earlier order in such away that it no longer has that effect.

(3B) However, the court may vary the earlier order in the way mentioned in subsection (3A)
if the hearing has already commenced when the court commences its review or if the
court is satisfied—

(@ where the witness has expressed a wish to give evidence at the hearing, that it
is appropriate for the witness to do so, or
(b) inany other case, that—
if the court does not vary the earlier order in that way, there would be a significant risk
of prejudice to the fairness of the hearing or otherwise to the interests of justice, and

that risk significantly outweighs any risk of prejudice to the interests of the witness if
the court were not to vary the earlier order in that way.

(3C) For the purposes of this section, an order has the effect of enabling all of the witness's
evidence to be given in advance of the hearing if—

(&) it authorises the use of one or both of these special measures for the purpose
of taking all of the witness's evidence—

(i) taking of evidence by acommissioner in accordance with section 2711,

(if) giving evidencein chief in the form of aprior statement in accordance
with section 271M,

(b) it doesnot authorisethe use of aspecial measurewhich iscapable of being used
only if the witness gives evidence at the hearing (whether or not its use would
reguire the witness to be present in the courtroom). and

(c) it does not authorise the giving of any of the witness's evidence without the
benefit of any special measure.

(4) The court may make an order under subsection (2)(a) above revoking an earlier order
only if satisfied—

(@ wherethewitness has expressed awish to give or, asthe case may be, continue
to giveevidencewithout the benefit of any special measure, that it isappropriate
for the witness so to give evidence, or

(b) inany other case, that—

(i) theuse, or continued use, of the special measure or measures authorised
by the earlier order for the purpose of taking the witness's evidence
would giverise to a significant risk of prejudice to the fairness of the
hearing or otherwise to the interests of justice, and

(i) that risk significantly outweighs any risk of prejudice to the interests
of the witness if the order is made.

(4A) Inacasein which anotice has been provided to the clerk of court in accordance with
section 271AA(2), this section is to have effect as if the special measure or measures
specified in the notice were authorised by an order under section 271A.

(4B) Subsections (2) to (4) are subject to subsections (4C) to (4F).



(4C)

(4D)

(4E)

(4F)

©)

(6)

(6A)
()

“271E
@

)

These notes relate to the Vulnerable Witnesses (Criminal Evidence)
(Scotland) Act 2019 (asp 8) which received Royal Assent on 13 June 2019

Unless the hearing has aready commenced when the court commences its review or
the court is satisfied that an exception is justified under section 271BZA(7) or (8), an
order made by the court under this section must not—
(8 revoketheearlier order, or
(b) vary it in such a way that it no longer satisfies the requirements set out in
section 271BZA(4)(a)(i), (ii) and (iii).

Even if the hearing has already commenced when the court commences its review
or the court is satisfied that an exception is justified under section 271BZA(7) or
(8), an order made under this section must not have the effect of requiring the child
witness to be present in the courtroom to give evidence unless the court is satisfied that
subsection (4E) or (4F) applies.

This subsection appliesif—

(@ the giving of evidence by the child witness in some way other than by being
present in the courtroom for that purpose would giveriseto asignificant risk of
prejudice to the fairness of the hearing or otherwise to the interests of justice,
and

(b) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the child witnessis present in the courtroom to give evidence.

This subsection appliesif—
(@ the child witness is aged 12 or over on the date of commencement of the
proceedings in which the hearing is being held or isto be held,

(b) the child witness expresses a wish to be present in the courtroom to give
evidence, and

(c) itwould bein the child witness's best interests to be present in the courtroom
to give evidence.

Subsection (8) of section 271C of this Act applies to the making of an order under
subsection (2)(b) of this section as it applies to the making of an order under
subsection (5)(a) or (7) of that section but asif the references to the witness were to the
witness within the meaning of this section.

In this section, “current arrangements’ means the arrangementsin place at the time the
review under this section is begun.

In this section, “court” includes a commissioner appointed under section 2711(1).
This section is subject to sections 271B to 271BZC section 271B.

Vulnerable witnesses: supplementary provision

Subsection (2) below applies where—

(8 aparty isconsidering for the purposes of a vulnerable witness notice, a notice
that isto be lodged with the clerk of court under section 271AA or avulnerable
witness application which of the special measuresisor arethe most appropriate
for the purpose of taking the evidence of the person to whom the notice or
application relates, or

(b) the court is making an order under section 271A(5)(a)(ii) or (b) or (9), 271C
or 271D of this Act.

The party or, as the case may be, the court shall—
(8 haveregard to the best interests of the witness, and
(b) take account of any views expressed by—

(i) thewitness (having regard, where the witness is a child witness, to the
witness's age and maturity), and
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(i) wherethewitnessisachild witness, the witness's parent (except where
the parent is the accused).

(3) For the purposes of subsection (2)(b) above, where the witnessis a child witness—

(@ the witness shall be presumed to be of sufficient age and maturity to form a
view if aged 12 or older, and

(b) inthe event that any views expressed by the withess are inconsistent with any
views expressed by the witness's parent, the views of the witness shall be given
greater weight.

(4) Inthissection—

“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children (Scotland) Act
1995 (c¢.36) in relation to the child witness,

“the witness’ means—

(8 inthe case referred to in subsection (1)(a) above, the person to whom the
notice or application relates,

(b) inthe case referred to in subsection (1)(b) above, the person to whom the
order would relate.

“271F Theaccused

(1) For the purposes of the application of subsection (1) of section 271 of this Act to the
accused (where the accused is giving or is to give evidence at or for the purposes of
a hearing in relevant criminal proceedings), subsection (2) of that section shall have
effect asif—

(8 for paragraph (c) there were substituted—

“(c) whether the accused is to be legaly represented at the
hearing and, if not, the accused's entitlement to be so legally
represented,”, and

(b) for paragraph (e) there were substituted—
“(e) any behaviour towards the accused on the part of—
(i) any co-accused or any person whoislikely to be aco-
accused in the proceedings,
(i) any witnessor any personwhoislikely to beawitness
in the proceedings, or
(ili)  members of the family or associates of any of the
persons mentioned in sub-paragraphs (i) and (ii)
above.”.

(2) Where, if the accused were to give evidence at or for the purposes of the hearing , he
would be a child withess—

(@ section 271A of this Act shall apply in relation to the accused subject to the
following modifications—

(i) referencesto awitness shall be read as if they were references to the
accused,

(ii) referencesto the party citing or intending to cite awitness shall beread
asif they were references to the accused, and
(iii) subsection (6) shall have effect as if for paragraph (a) there were
substituted—

“(a) it appears to the court that the accused, if he were
to give evidence at or for the purposes of a hearing
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in relevant crimina proceedings, would be a child
witness,”, and
(@) section 271AA applies in relation to the accused with the following
modifications—

(i) in subsection (1)(a), the reference to a child witness or a deemed
vulnerablewitnessisto beread asif it were areference to the accused,
(ii) insubsections (1) to (5), references to the party citing or intending to
citethewitnessareto beread asif they were references to the accused,
(itf)  insubsections (1)(b), (2)(a) and (4), references to the witness are to be
read as if they were references to the accused,
(vi) subsection (2) has effect as if for paragraphs (b) and (c) there were
substituted—

“(b) that the notice is lodged by the accused and that the
accused is a child witness,

(c) theaccused'sage, and”, and
(b) section 271B of this Act shall apply in relation to the accused as if—
(i) for subsection (1) there were substituted—

“(1) This section applies where the accused—

(@ if he were to give evidence at or for the purposes of
ahearing in relevant criminal proceedings would be a
child witness, and

(b) isunder the age of 12 on the date of commencement
of the proceedings.”, and

(if)  insubsection (3), referencesto the child witness were referencesto the
accused.

Subsection (4) below applies where the accused—

(@ considersthat, if he were to give evidence at or for the purposes of a hearing
in relevant criminal proceedings, he would be a vulnerable witness other than
achild witness, and

(b) hasnot decided to give evidence without the benefit of any special measures.

Where this subsection applies, subsections (2) to (11) of section 271C of this Act shall
apply in relation to the accused subject to the following modifications—

(@ referencestothewitness shall beread asif they were referencesto the accused,

(b) referencesto the party citing or intending the cite the witness shall be read as
if they were references to the accused, and

(c) insubsection (8)(b), the reference to subsection (2)(a) to (f) of section 271 of
this Act shall be read as if it were a reference to that subsection as modified
by subsection (1) above.

Section 271D of this Act shall apply in any case where it appears to the court that the
accused, if he were to give evidence at or for the purposes of the hearing, would be a
vulnerable witness as it applies in the case referred to in subsection (1) of that section
but subject to the following modifications—

(8 referencestothewitnessshall beread asif they were referencesto the accused,

(b) referencesto the party citing or intending to cite the witness shall be read as if
they were references to the accused.

Where the witness within the meaning of section 271E of this Act is the accused, that
section shall have effect in relation to the witness as if—

(8 insubsection (1), paragraph (a) were omitted, and
(b) in subsection (2), the words “ The party or, as the case may be,” were omitted.
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Section 271M of this Act shall have effect, where the vulnerable witnessis the accused,
as if the reference in subsection (2) to the party citing the vulnerable witness were a
reference to the accused.

The following provisions of this Act shall not apply in relation to a vulnerable witness
who is the accused—

(@ section 271H(1)(c) and (eq),
(b) section 2711(3).

Saving provision

Nothing in sections271A to 271F of thisAct affectsany power or duty which acourt has
otherwisethan by virtue of those sectionsto make or authorise any special arrangements
for taking the evidence of any person.

The special measures

The specia measures which may be authorised to be used under section 271A, 271C or
271D of this Act for the purpose of taking the evidence of avulnerable witness are—

(@ taking of evidence by a commissioner in accordance with section 2711 of this
Act,

(b) useof alivetelevision link in accordance with section 271J of this Act,
(c) useof ascreen in accordance with section 271K of this Act,
(d) use of asupporter in accordance with section 271L of this Act,

(e) giving evidence in chief in the form of a prior statement in accordance with
section 271M of this Act, and

(ea) excluding the public during the taking of the evidence in accordance with
section 271HB of this Act.

The Scottish Ministers may, by order subject to the affirmative procedure—
(8 modify subsection (1),
(b) in consequence of any modification made under paragraph (a)—
(i) prescribethe procedureto befollowed when special measures are used,
and
(if) sofar asisnecessary, modify sections 271A to 271M of this Act.

Provision may be made by Act of Adjournal regulating, so far as not regulated by
sections 2711 to 271M of this Act, the use in any proceedings of any special measure
authorised to be used by virtue of section 271A, 271C or 271D of this Act.

“271HATemporary additional special measures

)

)

©)

The Scottish Ministers may, by order subject to the affirmative procedure, specify
additional measureswhich for thetime being areto be treated as special measureslisted
in section 271H(1).

An order under subsection (1) may make different provision for different courts or
descriptions of court or different proceedings or types of proceedings.

An order under subsection (1) must specify—
(@ theareain which the additional measures may be used,
(b) the period during which the additional measures may be used, and
(c) the procedure to be followed when the additional measures are used.

38



These notes relate to the Vulnerable Witnesses (Criminal Evidence)
(Scotland) Act 2019 (asp 8) which received Royal Assent on 13 June 2019

“271HBEXxcluding the public whiletaking evidence

@

)

©)

“271I
@

(1ZA)

(1zB)

(12C)

(1ZD)

This section applies where the special measure to be used in respect of a vulnerable
witness is excluding the public during the taking of the evidence of the vulnerable
witness.

Thecourt may direct that all or any persons other than those mentioned in subsection (3)
are excluded from the court during the taking of the evidence.

The persons are—

(8 membersor officers of the court,

(b) parties to the case before the court, their counsel or solicitors or persons
otherwise directly concerned in the case,

(c) bona fide representatives of news gathering or reporting organisations present
for the purpose of the preparation of contemporaneous reports of the
proceedings,

(d) such other persons as the court may specially authorise to be present.

Taking of evidence by a commissioner

Wherethe special measureto be used istaking of evidence by acommissioner, the court
shall appoint a commissioner to take the evidence of the vulnerable witness in respect
of whom the special measure isto be used.

A court which appoints a commissioner under subsection (1) must—
(8 fix adate for the proceedings before the commissioner, and

(b) fixadatefor ahearing (to beknownasa"ground ruleshearing”) for the purpose
of preparing for the proceedings.

The ground rules hearing is to be presided over by—
(& ajudge of the court which appointed the commissioner if—

(i) the court directs that the ground rules hearing be conjoined with
another hearing or diet that is to be held before the date of the
proceedings to which the ground rules hearing relates and that hearing
or diet is presided over by ajudge, or

(ii) it is not reasonably practicable for the ground rules hearing to be
presided over by the commissioner appointed to preside over the
proceedings to which the ground rules hearing relates, or

(b) inany other case, the commissioner appointed to preside over the proceedings
to which the ground rules hearing relates.

In cases where a judge presides over a ground rules hearing in accordance with
subsection (1ZB)(a), referencesto the commissioner in subsection (1ZD) areto beread
as referencesto the judge.

The commissioner presiding over aground rules hearing must—

(8 ascertain the length of time the parties expect to take for examination-in-chief
and cross-examination, including any breaks that may be required,

(b) totheextent that the commissioner considersit appropriate to do so, decide on
the form and wording of the questions that are to be asked of the vulnerable
witness,

(c) if the commissioner considers it appropriate to do so, authorise the use of a
supporter at the proceedings, in accordance with section 271L,

(d) if the commissioner considers that there are steps that could reasonably be
taken to enable the vulnerable witness to participate more effectively in the
proceedings, direct that those steps be taken,
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(e) subject to section 72(8) which applies in relation to the commissioner as it

appliesin relation to the court, dispose of any application that—
(i) hasbeen made under section 275(1) or 288F(2), and
(i) hasnot yet been disposed of by the court,

(f) consider whether the proceedings should take place on the date fixed by the
court and postpone the proceedings if the commissioner considers that it is
in the interests of justice to do so having regard to al the circumstances,
including—

(i) whether the parties are likely to be ready for the proceedings to take
place on the date fixed by the court and if not, the reasons for that,
(if) any views expressed by the parties on whether the proceedings should
be postponed, and
(iii)  whether postponement isin the interests of the vulnerable witness, and

(g) consider and, if appropriate, make a decision on, any other matter that the
commissioner considers could be usefully dealt with before the proceedings
take place.

Proceedings before a commissioner appointed under subsection (1) above shal, if the
court so directed when authorising such proceedings or it was so directed at the ground
rules hearing, take place by means of alivetelevision link between the place where the
commissioner is taking, and the place from which the witnessis giving, evidence.

Proceedings before a commissioner appointed under subsection (1) above shall be
recorded by video recorder.

An accused—
(@ shal not, except by leave of the court on special cause shown, be present—
(i) intheroom where such proceedings are taking place; or
(if)  if such proceedings are taking place by means of alive television link,
in the same room as the witness, but
(b) isentitled by such means as seem suitable to the court to watch and hear the
proceedings.

The recording of the proceedings made in pursuance of subsection (2) above shall be
received in evidence without being sworn to by witnesses.

It is not necessary (in solemn cases) for an indictment to have been served before—

(@ a party may lodge a vulnerable witness notice which specifies the special
measure of taking evidence by commissioner as the special measure or one of
the special measures which the party considers to be the most appropriate for
the purpose of taking the witness's evidence,

(b) acourt may make an order authorising the use of the special measure of taking
evidence by commissioner, whether on its own or in combination with any
other special measure specified in the same vulnerable witness notice,

(c) acourt may appoint acommissioner under subsection (1), or

(d) proceedings may take place before a commissioner appointed under

subsection (1).
Sections—
@ 274
(b) 275
(c) 275B except subsection (2)(b);
(d)
(€)
(fy 288E; and
(9) 288F,
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of this Act apply in relation to proceedings before a commissioner appointed under
subsection (1) above as they apply in relation to atrial.

(6) Intheapplication of those sectionsin relation to such proceedings—

(@ the commissioner acting in the proceedings is to perform the functions of the
court as provided for in those sections;
(b) references—
(i) inthose sections, except section 275(3)(c) and (7)(c), to atrial or atrial
diet;
(i) inthose sections, except sections 275(3)(e) and 288F(2), (3) and (4),
to the court,
shall be read accordingly;
(c) thereferenceinsection 275B(1) to 14 daysshall beread asareferenceto 7 days.

(7) In acase where it falls to the court to appoint a commissioner under subsection (1)
above, the commissioner shall be a person described in subsection (8) below.

(8) The personsare—

(8 where the proceedings before the commissioner are for the purposes of atrial
which the court (when it appointsthe commissioner) expectswill beintheHigh
Court, ajudge of the High Court; or

(b) inany other case, a sheriff.

“271J Liveteevision link

(1) Wherethe special measureto be usedisalivetelevision link, the court shall make such
arrangements as seem to it appropriate for the vulnerable witness in respect of whom
the special measure is to be used to give evidence from a place outside the court-room
where the hearing isto take place by means of alive television link between that place
and the court-room.

(2) The place from which the vulnerable witness gives evidence by means of the link—

(@ may be another part of the court building in which the court-room islocated or
any other suitable place outwith that building, and

(b) shall be treated, for the purposes of the proceedings at the hearing, as part of
the court-room whilst the witness is giving evidence.

(3 Any proceedings conducted by means of alive television link by virtue of this section
shall be treated as taking place in the presence of the accused.

(49 Where—
(@ thelivetelevision link isto be used in proceedingsin a sheriff court, but
(b) that court lacks accommodation or equipment necessary for the purpose of
receiving such alink,

the sheriff may by order transfer the proceedings to any other sheriff court in the same
sheriffdom which has such accommodation or equipment available.

(5) An order may be made under subsection (4) above—

(@) at any stagein the proceedings (whether before or after the commencement of
the hearing), or

(b) inrelation to any part of the proceedings.

“271K Screens

(1) Where the special measure to be used is a screen, the screen shall be used to concedl
the accused from the sight of the vulnerable witness in respect of whom the special
measure is to be used.
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However, the court shall make arrangements to ensure that the accused is able to watch
and hear the vulnerable witness giving evidence.

Subsections (4) and (5) of section 271J of this Act apply for the purpose of the use of
a screen under this section as they apply for the purpose of the use of alive television
link under that section but asif—

(@) referencesto thelivetelevision link were references to the screen, and

(b) thereferenceto receiving such alink were areference to the use of a screen.

Supporters

Where the special measure to be used is a supporter, another person (“the supporter”)
nominated by or on behalf of the vulnerable witness in respect of whom the special
measure isto be used may be present alongside the witness to support the witnesswhile
the witness is giving evidence.

Where the person nominated as the supporter is to give evidence at that or any other
hearing in the proceedings, that person may not act as the supporter at any time before
giving evidence.

The supporter shall not prompt or otherwise seek to influence the witnessin the course
of giving evidence.

Giving evidencein chief in theform of a prior statement

This section applies where the special measure to be used in respect of a vulnerable
witnessis giving evidence in chief in the form of a prior statement.

A statement made by the vulnerable witness which is lodged in evidence for the
purposes of this section by or on behalf of the party citing the vulnerable witness shall,
subject to subsection (3) below, be admissible as the witness's evidence in chief, or as
part of the witness's evidence in chief, without the witness being required to adopt or
otherwise speak to the statement in giving evidence in court.

Section 260 of this Act shall apply to astatement lodged for the purposes of this section
asit appliesto a prior statement referred to in that section but as if—

(8 referencesto aprior statement were references to the statement lodged for the
purposes of this section,

(b) in subsection (1), the words “where a witness gives evidence in criminal
proceedings’ were omitted, and

(¢) insubsection (2), paragraph (b) were omitted.

This section does not affect the admissibility of any statement made by any person
which is admissible otherwise than by virtue of this section.

In this section, “ statement” has the meaning given in section 262(1) of this Act.
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