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Children's hearings

25 Opportunity to participate in hearing
(1) The Children’s Hearings (Scotland) Act 2011 is modified as follows.

(2) In section 79 (referral of certain matters for pre-hearing determination)—
(a) after subsection (2)(b) insert—

“(ba) must, if requested to do so by an individual, refer
for determination by a pre-hearing panel the matter of
whether the individual meets the criteria specified in rules
under section 177 to be afforded the rights mentioned in
subsection (5ZA) in relation to the children’s hearing,

(bb) mustrefer for determination by a pre-hearing panel the matter
of whether subsection (2) of section 132A applies to an
individual if—

(1) the individual has requested a review of a
compulsory supervision order under that section, and

(ii) the Principal Reporter is not satisfied that the
subsection applies to the individual.”,

(b) after subsection (4) insert—

“(5ZA) The rights referred to in subsection (2)(ba) are the following rights, as
provided for in rules under section 177 and subject to such conditions
and limitations as the rules specify—

(a) the right to be notified of the hearing,

(b) theright to provide a report or other document to the hearing,
(c) therightto be provided with documents specified in the rules,
(d) authorisation to attend the hearing,

(e) the right to be represented at the hearing.”.

(3) After section 81A insert—



Children (Scotland) Act 2020 asp 16
Document Generated: 2023-05-27

Status: This is the original version (as it was originally enacted).

“81B Determination of claim that opportunity to participate not
afforded

(1) Subsection (2) applies where the Principal Reporter has referred to a meeting
of a pre-hearing panel the matter of whether subsection (2) of section 132A
applies to an individual, or individuals, who have requested a review of a
compulsory supervision order under that section.

(2) The pre-hearing panel must discharge the children’s hearing that is to be
arranged as a result of the request if—
(a) there is no reason for the children’s hearing to be arranged besides the
request from the individual, or individuals, in question, and
(b) the pre-hearing panel determines—
(1) that section 132A(2) does not apply to the individual, or

(i1) where its application to more than one individual is in
question, that it applies to none of them.”.

(4) In section 132 (right of child or relevant person to require review)—
(a) after subsection (3) insert—

“(3A) Anindividual who is entitled to do so by subsection (6) may by giving
notice to the Principal Reporter require a review of the order.”,

(b) after subsection (5) insert—

“(6) An individual is entitled to require a review under subsection (3A)
if—
(a) the Principal Reporter was satisfied at the relevant time, or
(b) a pre-hearing panel or children’s hearing determined,

that the individual met the criteria to be afforded an opportunity to
participate in relation to the children’s hearing that most recently
made a decision in respect of the order (whether that was a decision
to make, vary or continue it).

(7) Where a children’s hearing is arranged as a result (solely or partly)
of an individual requiring a review under subsection (3A), the
individual is to be treated as an individual whom a pre-hearing panel
has determined meets the criteria to be afforded an opportunity to
participate in relation to the children’s hearing.

(8) For the purposes of subsections (6) and (7)—

(a) “the criteria to be afforded an opportunity to participate”
means the criteria specified in rules under section 177 to be
afforded the rights mentioned in section 79(5ZA) in relation
to a children’s hearing,

(b) “the relevant time” means—

(i) the time when the children’s hearing referred to in
subsection (6) began, or

(i1) if more than one children’s hearing is to be
regarded as a single children’s hearing by virtue of
paragraph (¢), the time when any one of them began,
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(c) if the children’s hearing that most recently made a decision
in respect of the order was a subsequent children’s hearing
arranged as a result of an earlier children’s hearing deferring
making a decision, they are to be regarded as a single
children’s hearing.”,

(c) the title of the section becomes “Right to require review: child, relevant
person and person afforded opportunity to participate”.

(5) After section 132 insert—

“132A Right of person not afforded opportunity to participate to
require review

(1) The Principal Reporter must initiate a review of a compulsory supervision
order in relation to a child if requested to do so by an individual who claims
to be an individual to whom subsection (2) applies.

(2) This subsection applies to an individual if—

(a) the individual did not attend the children’s hearing that most recently
made a decision in respect of the order (whether that was a decision
to make, vary or continue it), and

(b) either—

(1) the conditions in subsection (3) are met, or
(i1) the conditions in subsection (4) are met.

(3) The conditions referred to in subsection (2)(b)(i) are—

(a) neither a pre-hearing panel nor a children’s hearing made a
determination about whether the individual met the criteria to be
afforded an opportunity to participate in relation to the children’s
hearing referred to in subsection (2)(a),

(b) it is more likely than not that had a pre-hearing panel or children’s
hearing made a determination about that matter at the relevant time,
it would have determined that the individual met those criteria in
relation to the children’s hearing, and

(¢) the individual was not afforded the rights mentioned in
section 79(5ZA) in relation to the children’s hearing as the Principal
Reporter either did not consider whether, or was not satisfied that, the
individual met those criteria in relation to the children’s hearing.

(4) The conditions referred to in subsection (2)(b)(ii) are—

(a) the Principal Reporter was satisfied at the relevant time, or a pre-
hearing panel or children’s hearing determined, that the individual
met the criteria to be afforded an opportunity to participate in relation
to the children’s hearing referred to in subsection (2)(a), and

(b) the individual was not able to participate properly in the children’s
hearing’s decision making as a result of—

(1) a material failure to treat the individual, or any representative
of the individual, in accordance with the rules, or

(i1) exceptional circumstances.

(5) For the purposes of this section—
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(a) “the criteria to be afforded an opportunity to participate” means the
criteria specified in the rules to be afforded the rights mentioned in
section 79(5ZA) in relation to a children’s hearing,

(b) “the relevant time” means—

(i) the time when the children’s hearing referred to in
subsection (2)(a) began, or

(i1) if more than one children’s hearing is to be regarded as a
single children’s hearing by virtue of paragraph (d), the time
when any one of them began,

(c¢) “the rules” means rules under section 177,

(d) if the children’s hearing referred to in subsection (2)(a) was a
subsequent children’s hearing arranged as a result of an earlier
children’s hearing deferring making a decision, they are to be
regarded as a single children’s hearing.”.

26 Appeal against relevant person decision
(1) The Children’s Hearings (Scotland) Act 2011 is modified by subsections (2) and (3).

(2) In section 160 (appeal to sheriff against relevant person determination) in
subsection (4) for paragraph (b) substitute—

“(b) where the determination is of one of the following kinds, make an
order deeming the individual to be a relevant person in relation to the
child—

(i) a determination of a pre-hearing panel or children's hearing
under section 81 that the individual is not to be deemed a
relevant person in relation to the child,

(i1) a determination of a pre-hearing panel or children's hearing
under section 81A that the person is no longer to be deemed
a relevant person in relation to the child.”.

(3) In section 164 (which provides for an appeal against a sheriff’s relevant person
decision)—
(a) in subsection (1), for the words from “a determination” to the end substitute

(a) adecision of the sheriff in an appeal against a determination
of a pre-hearing panel or children’s hearing that an
individual—

(1) is or is not to be deemed a relevant person in relation
to a child,

(il) is to continue to be deemed, or is no longer to be
deemed, a relevant person in relation to a child,

(b) adecision of the sheriff in an appeal against a determination
of a review under section 142(2) that an individual is to
continue to be deemed, or is no longer to be deemed, a
relevant person in relation to a child.”,

(b) in subsection (3), after paragraph (d) insert—
“(e) the Principal Reporter.”,
(c) after subsection (3) insert—
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“(3A) Despite subsection (1), the Principal Reporter may not appeal against
a decision by the sheriff confirming a determination of a children’s
hearing.”.

(4) The Legal Aid (Scotland) Act 1986 is modified by subsection (5).

(5) In section 28F (availability of children’s legal aid: appeals relating to deemed relevant
person)—
(a) in subsection (1)(d)(i), after “not to be deemed” insert “, or is no longer to
be deemed,”,

(b) in subsection (1)(d)(ii), after “to be deemed” insert *, or is to continue to be

deemed,”,
(c) in subsection (1)(e), after “not to be deemed” insert *, or is no longer to be
deemed,”.
27 Appeals to Sheriff Appeal Court and Court of Session

(1) The Children’s Hearings (Scotland) Act 2011 is modified as follows.

(2) The italic heading preceding section 163 becomes “Appeals to Sheriff Appeal Court
and Court of Session”.

(3) In section 163 (appeals to sheriff principal and Court of Session: children's hearings
etc.)—

(a) in subsection (1), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(b) for subsection (2) substitute—

“(2) A person mentioned in subsection (3) may appeal to the Court of
Session against a Sheriff Appeal Court’s decision in an appeal under
subsection (1) only—

(a) with the permission of the Sheriff Appeal Court, or
(b) if that Court has refused permission, with the permission of
the Court of Session.

(2A) The Sheriff Appeal Court or the Court of Session may grant
permission under subsection (2) only if the Court considers that—
(a) the appeal would raise an important point of principle or
practice, or
(b) there is some other compelling reason for the Court of
Session to hear the appeal.

(2B) The Sheriff Appeal Court’s decision in an appeal under subsection (1)
may not be appealed against under section 113 of the Courts Reform

(Scotland) Act 2014.”,
(c) in subsection (4)(b), for “sheriff principal’s” substitute “Sheriff Appeal
Court’s”,
(d) in subsection (6)(b), for “sheriff principal’s” substitute “Sheriff Appeal
Court’s”,

(e) in subsection (10), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(f) in subsection (11) the words “(1) or” are repealed,
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(g) the section’s title becomes “Appeals to Sheriff Appeal Court and Court of
Session: children’s hearings etc.”.

(4) In section 164 (appeals to sheriff principal and Court of Session: relevant persons)—

(a) in subsection (1), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(b) for subsection (2) substitute—

“(2) A person mentioned in subsection (3) may appeal to the Court of
Session against a Sheriff Appeal Court’s decision in an appeal under
subsection (1) only—

(a) with the permission of the Sheriff Appeal Court, or

(b) if that Court has refused permission, with the permission of
the Court of Session.

(2A) The Sheriff Appeal Court or the Court of Session may grant
permission under subsection (2) only if the Court considers that—

(a) the appeal would raise an important point of principle or
practice, or

(b) there is some other compelling reason for the Court of
Session to hear the appeal.

(2B) The Sherift Appeal Court’s decision in an appeal under subsection (1)
may not be appealed against under section 113 of the Courts Reform
(Scotland) Act 2014.”,

(c) in subsection (6), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(d) in subsection (7), the words “(1) or” are repealed,

(e) the section’s title becomes “Appeals to Sheriff Appeal Court and Court of
Session: relevant persons”.

(5) In section 165 (appeals to sheriff principal and Court of Session: contact and
permanence orders)—

(a) in subsection (1), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(b) for subsection (2) substitute—

“(2) A person mentioned in subsection (3) may appeal to the Court of
Session against a Sheriff Appeal Court’s decision in an appeal under
subsection (1) only—

(a) with the permission of the Sheriff Appeal Court, or
(b) if that Court has refused permission, with the permission of
the Court of Session.

(2A) The Sheriff Appeal Court or the Court of Session may grant
permission under subsection (2) only if the Court considers that—
(a) the appeal would raise an important point of principle or
practice, or
(b) there is some other compelling reason for the Court of
Session to hear the appeal.
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(2B) The Sheriff Appeal Court’s decision in an appeal under subsection (1)
may not be appealed against under section 113 of the Courts Reform
(Scotland) Act 2014.”,

(c) in subsection (6), for “sheriff principal or the Court of Session” substitute
“Sheriff Appeal Court”,

(d) in subsection (7), the words “(1) or” are repealed,

(e) the section’s title becomes “Appeals to Sheriff Appeal Court and Court of
Session: contact and permanence orders”.

(6) In section 167 (appeals to sheriff principal: section 166)—
(a) in subsection (1), for “sheriff principal” substitute “Sheriff Appeal Court”,
(b) in subsection (2), for “sheriff principal” substitute “Sheriff Appeal Court”,
(c) in subsection (6), for “sheriff principal” substitute “Sheriff Appeal Court”,
(d) the section’s title becomes “Appeals to Sheriff Appeal Court: section 166”.

(7) In section 182 (publishing restrictions), in subsection (9), in paragraph (a)(iv) of the
definition of “protected information”, for “sheriff principal” substitute “Sheriff Appeal
Court”.



