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MOVEABLE TRANSACTIONS
(SCOTLAND) ACT 2023

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1 —Assignation

Chapter 1 — Assignation of claims, protection of debtors and related matters

Assignation of claims

Section 1 — Assignation of claims: general

5.

10.

Section 1 sets out key rules on assignation (i.e. transfer) of claims. A claim is the
right to the performance of an obligation, usually the right to payment of a debt. See
section 41(1) of the Act for the full meaning of “claim”.

Subsection (1) has the effect that a claim must be assigned by means of a document
(an “assignation document”) which is executed or authenticated by the assignor. This
means that it must be signed by or on behalf of the assignor, either in ink if a hard
copy (“executed”) or with an electronic signatureif an e- -document (* authenticated”).
The assignor means the person assigning the claim. See section 41 for the definition of
“assignor” and section 120(2) for the meaning of “executed” and “authenticated”.

Subsection (2) requires the claim to be identified, but subsection (3) makesit clear that
claims do not need to be individually identified in the assignation document, provided
that these fall within an identifiable class and are identified as such. Thus, for example,
it would be possible for a business to assign all invoices raised against a particular
customer, or al invoices rendered in a period specified in the assignation document.

Subsection (4) provides that a claim that is not yet held by the assignor at the date of
the assignation, including a claim that has not yet comeinto being, can be assigned. For
example, a plumbing business may wish to assign to afactor the invoices for work not
yet instructed by acustomer. It isnot possible to complete the assignation by intimating
such a claim until the work has been done and the debtor can be identified. However,
it will be possible to assign such a future claim by registering it in the Register of
Assignations under section 19 of the Act.

Subsection (5) clarifiesthat thewaysinwhich aclaim can beidentified in an assignation
document include by making reference to another document, the terms of which are not
reproduced. Theterm “document” is defined broadly in schedule 1 of the Interpretation
and L egislative Reform (Scotland) Act 2010 and this provision would thereforeinclude,
for example, making reference to information uploaded to an electronic database.

Subsection (6) provides that nothing in Part 1 applies to the assignation of aclaim as
part of afinancial collateral arrangement within the meaning of the Financial Collateral
Arrangements (No0.2) Regulations 2003. For example, acredit card company assigning
the amounts due to it by its customers to its bank as security for its obligations
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would constitute such an arrangement (specificaly, atitle transfer financial collateral
agreement). The law in relation to such mattersis left unchanged by the Act.

Section 2 — Assignation of claim subject to a condition

11.

12.

13.

14.

This section provides that an assignation can be made subject to a condition which
must be satisfied before the claim is transferred. For example, the assignation might be
conditional on the grant of planning permission or on the assignee getting married.

Subsection (2) requiresthat the condition is set out in the assignati on document, in order
to enable athird party to be able to discover from the document whether there is such
acondition. In the case of aregistered assignation document, a copy of the document
will be included in the assignations record.

Subsection (3) provides that a condition may relate to a thing happening, or not
happening (in either case regardless of whether or not it is certain that the thing will
happen). The condition can also be simply the occurrence of a specified date being
reached.

Subsection (4) enables a condition to be specified by reference to another document
(for example, the loan agreement that relates to an assignation in security).

Section 3 — Transfer of claims

15.

16.

17.

18.

This section provides for the transfer of an assigned claim where there is a validly
constituted assignation document in accordance with section 1. The person to whom the
obligation under the claim must be performed isthe “holder” of the claim. The assignee
is the person to whom the claim is assigned (who becomes the new holder, in place of
the assignor).

Subsection (1) provides that a claim is transferred when the four conditions in
subsection (2) are al met. The conditions can be met in any order. Subsection (2) has
the effect that a claim will transfer when:

(8) theassignor isthe holder of the claim,

(b) the assignation is intimated (see section 8(1)), or registered in the Register of
Assignations (“RoA™),

(c) theclaimisidentifiable asaclaim to which the assignation document relates, and
(d) any condition to which the assignation is subject is met.

Itfollowsthat if aclaimisnot identifiablethen thetransfer ispostponed until it becomes
so identifiable.

Example 1

Arthur assigns to Barbara his claim to a current debt of £1,000 owed by Zoe.
Barbara registers the assignation in the RoA. The claim transfers on registration
because the claim as constituted by the debt exists and is clearly identifiable.

Example 2

Debra assigns to Excellent Factors claims in respect of customer invoices to be
issued by her as described in schedules to be sent from time to time to the factors.
Excellent Factors registers the assignation in advance of any such schedule being
sent. There is no transfer at the date of registration as no claim can be identified
(and might not exist). The claimslisted in thefirst such schedul e transfer when that
schedule isissued as they exist and can be identified at that time.

Subsection (3) provides that any rule of law as to accretion is to be disregarded in
determining any matter which relates to the transfer of such claims as are mentioned
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in section 1(4) of the Act (assignation of a claim not yet held by the assignor). A
person cannot convey property which that person does not own. However, as ageneral
principle, accretion may operate where a person has purported to do that and then
subsequently acquires the property. The effect of accretion would be to cure the defect
inthetitle of the assignee. It is, however, not clear that accretion applieswhere “future”
claims are assigned, so subsection (3) clarifies that it does not, with the effect that the
measures in the Act replace any common law rule.

Subsection (4) provides that although registration of an assignation document can be
one of the elements which alows a claim to transfer, it is only effective registration
that counts (see section 27).

Subsections (5) and (6) make provision for the situation where there are competing
assignation documents in relation to the same claim. In most cases, the claim will
transfer to whichever assignee first registered or intimated the assignation document,
because that will usualy be the final requirement to be met under subsection (2) and
so will give rise to the transfer. However, if the assignor is not the holder of the
claim at the time of granting the competing assignation documents, them becoming so
might be the final requirement to be met. That would mean that all of the competing
documents would meet the requirements of subsection (2) at the same time. Similarly,
the competing assignations could be made subject to conditions. Those could be the
fina requirement to be met under subsection (2), and might all be met at the same
time. Alternatively, the claims might not be identifiableinitially as claims to which the
assignation documents relate. Them becoming so could be the final requirement to be
met under subsection (2) and could be met in relation to the competing assignations at
the sametime. Theresult of subsection (6) isthat in such casesthe claim would therefore
transfer to whichever of the assignees first meets the requirement as to intimation or
registration.

Subsection (7) provides that the rule about claims transferring is subject to section 4.
That section makes provision about the effect of insolvency on assignations where the
claimsbeing assigned are not held by the assignor at thetime of granting the assignation
document (either because the claim does not exist yet, or because it exists but someone
elseisthe holder).

Subsection (8) enables the Scottish Ministers to prescribe certain categories of claim
which can only be transferred by registration of the assignation. For example, in some
jurisdictions, assignments in respect of invoices that have yet to be paid must be
registered to have third party effect. If registration of assignments of so-called trade
receivables was to become required in England and Wales then there may be support
for this to be the position in Scotland as well.

Section 4 — Assignation of claims: insolvency

23.

24,

25.

Section 4 sets out what the legal effect of an assignation document is in the event of
the assignor’ sinsolvency.

Subsection (1) provides that this section is relevant only where the claim that was
assigned was not held by the assignor at the time of granting the assignation document.
This covers assigning a claim that is not yet in existence, as well assigning a claim
which exists but which the assignor does not yet hold. Where the assignor becomes
insolvent after granting an assignation document in respect of such aclaim, this section

will apply.

Subsection (2) provides that an assignation of such aclaimis, subject to subsection (3),
ineffective if the assignor becomes the holder of the claim after becoming insolvent
(i.e. during the period of the insolvency or after being discharged).

Example
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A tradesman assigns future invoicesto afactor. The tradesman is sequestrated, and
then issues aninvoice for anew job carried out after the date of sequestration. The
tradesman only becomesthe holder at that point. Theclaimin respect of that invoice
will not transfer to the factor.

Subsection (3) has the effect that an assignation is, however, effective where the claim
is in respect of income from property in existence at the time the assignor becomes
insolvent, and is not attributable to anything done or agreed to be done by the assignor
after the insolvency.

Example 1

A musician has licensed the use of a song in an advert, and assigns the royalties
dueinrespect of that use. The assignation is effective even if the musician becomes
insolvent.

Example 2

A landlord assigns the future rent on a property to a bank. The landlord is
sequestrated. The assignation remains effective for rents arising after the date of
sequestration because the rents derive from an asset (the property) of, and not from
efforts by, the landlord.

An assignation that is ineffective under subsection (2) does not become effective if
the assignor is discharged from the insolvency. However, subsection (4) provides that
claims that remain effective on an insolvency (i.e. they survive under subsection (3))
become ineffective under subsection (5) if the assignor is discharged from a
sequestration or from a protected trust deed. The effect is that any claim which comes
into being after such a discharge is not transferred by the assignation, with the effect
that the assignor makes a fresh start after insolvency.

Subsections (4) and (5) will mainly benefit individuas, as only a few types of legal
person can be sequestrated (for example, partnerships). This protection does not
otherwise apply to legal persons, and indeed the effect of a corporate insolvency isin
nearly all cases the dissolution of the corporation.

Subsection (6) provides for the meaning of insolvency for the purposes of section 4, in
respect of both individuals and legal persons (such as limited companies).

Subsection (7) gives the Scottish Ministers power to amend the list of insolvency
processes listed in subsection (6), as well as to apply subsections (4) and (5) to
circumstances other than sequestration or the granting of atrust deed.

Section 5 — Assignation in part

31

32.

Subsection (1) provides that a claim may be assigned in whole or in part.
Example

Andrew lends £2,000 to Brenda. He then has aclaim for repayment of that sum. But
he could assign £500 of that claim to Carol and the other £1,500 to Doris. These
would be assignationsin part.

Subsection (2) provides that where the claim is not one requiring payment of money,
assignation in part is only permissible where the claim is divisible and one of two
circumstances applies:

(@) the first is where the debtor (i.e. the person against whom the obligation is
enforceable) consents,

(b) the second iswhere the assignation in part is not likely to result in asignificantly
greater burden on the debtor.
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For example, say Elaine has an obligation to deliver 30 motor vehicles to Frank. Her
obligation may not become significantly more burdensome if Frank assigns part of
his claim to one person and the remainder to another. If, however, Frank assigns the
claim to 30 personsthen the obligation may well be likely to become significantly more
burdensome (and therefore not assignable in part in that manner). The assessment as
to result is carried out at the time of making the assignation in part and is based on the
likely outcome, which means that the assignation in part could not appear to be valid
and then be challenged in future as aresult of unforeseen events arising.

Subsection (3) enables the debtor to recover from the assignor, unless agreed otherwise
with the then-assignor, the expenses attributable to a claim being assigned in part
under subsection (1). For example, sending paymentsto several partial assigneesrather
than one assignee may be more costly. The additional cost in doing so is therefore
recoverable.

This section does not make provision as to how any consent or agreement for the
purposes of this section isto be constituted. It might, for example, be in the agreement
which gives rise to the claim or in a subsequent agreement.

Section 6 — Limitations as to assignability: general

36.

37.

38.

39.

40.

41.

Subsection (1) continuesthe effect of any current enactment or rule of law that prevents
the assignation of a claim. For example, the assignation of a claim to certain social
security payments is barred by section 187 of the Social Security Administration Act
1992.

Subsection (2) excludes the preservation of other enactments or rules of law which
contradict provision made in this Part of the Act that allows for the assignation to be
effective. In particular, it was previously arule of law that future claims could not be
assigned (due to the impossibility of intimation until adebtor existed). That rule of law
is now displaced by section 1(4) and that prevails over section 6(1).

Subsection (3) makes it clear that the debtor and the holder of the claim can agree (or
a person giving a unilateral undertaking can state) that the claim cannot be assigned,
or cannot be assigned in part. This is known as an anti-assignation (or, following
England and Wales, a non-assignment) clause and is a permitted clause in a contract
or undertaking.

Subsection (4) providesthat although the language of “the holder of theclaim” isusedin
subsection (3), thisincludes a person who is not yet the hol der at the time of agreement.
This allows anti-assignation agreements to be entered into in anticipation of becoming
the holder of aclaim (for example, because the assignation is of future claims).

Subsection (5) has the effect that subsection (3) is subject to any enactment which
renders anti-assignation clauses ineffective, such as sections 1 and 2 of the Small
Business, Enterprise and Employment Act 2015.

Aswith section 5, this section does not make express provision asto how any agreement
or statement isto be constituted.

Section 7 — Claim in respect of wages or salary

42.

43.

This section prevents an individual assigning a claim to payments of wages or salary
due to them, including for this purpose any associated payments such as bonus and
redundancy payments.

This section will sit alongside other, more specific statutory provisions restricting the
assignation of income, which also continue to have effect unless and until they are
repealed. However, there are some limited cases where the assignation of such aclaim
is possible — for example, section 34 of the Merchant Shipping Act 1995 generally
restricts the assignation of wages, but some exceptions are made to this (such as for
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those payable to arelevant fund under subsection (3). Those exceptions are preserved
by section 7(3).

Section 8 — Intimation of the assignation of a claim

44,

45.

46.

47.

48.

49,

50.
51.

Section 3 of the Act sets out that an assigned claim may be transferred by intimation
under subsection (1) of this section (where the other requirements of section 3(2) have
also been met).

Subsection (1) sets out a new rule governing the types of intimation that must be used
in order to effect the transfer of a claim which otherwise satisfies the requirements of
section 3(2). It replaces the existing statutory rules on intimation in the Transmission
of Moveable Property (Scotland) Act 1862, which is therefore repealed by section 40
of the Act. There are a number of different options under subsection (1), athough
subsection (1)(a) islikely to apply most often.

Subsection (1)(a) provides that either the assignee or the assignor may serve notice of
the assignation on the debtor.

Subsection (1)(b) provides, first, for “constructive” intimation to a debtor who has
knowledge of the assignation of the claim and acknowledges having such knowledge.

Example

Having become aware of the assignation other than by notice, the debtor may
perform — or promise to perform — to the assignee something which the assigned
claim obliges the debtor to perform to the holder of the claim. The claim is
transferred by the performance or the promise without any need for written
intimation to the debtor (provided that all of the other requirements as to transfer
of the claim under section 3(2) have already been met).

Subsection (1)(b) provides, second, for intimation to be given where the debtor is a
party to judicial proceedings in which the assignation is founded on.

Example

The assignee raises an action against the debtor for performance of the obligation
to which the claim relates. Thus if Andrew lends £2,000 to Brenda, and then he
assigns the right to repayment to Carol, intimation to Brenda would be effected
by Carol raising proceedings against Brenda founding on the assignation. Provided
that al of the other requirements as to transfer of the claim have aready been met
under section 3(2), thiswould therefore effect the transfer of the claim.

Subsection (2) provides that intimation to any one co-debtor is to be treated as
intimation to al the co- -debtors (asit is under the existing law).

Example

Kenneth lends £1,000 to Leslie and Max. If he assigns the right to repayment to
Nicolathentheclaimwill betransferredto her by intimation to either Leslie or Max.

Subsections (3) to (12) provide more detail on assignation by notice to the debtor.

Subsection (3) concerns the form and content of the notice. It should be read with
section 15 of the Act which sets out the right of the debtor to seek information about
an assignation. The notice:

e must provide the name and address of both the assignor and assignee, as well as
details of the claim (or part claim) being assigned,

* need not be set out in a single document (“document” is defined in schedule 1 of
the Interpretation and Legidlative Reform (Scotland) Act 2010 and would include
e-mails and attachments to e-mails),
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» need not be signed either in ink or electronically; the effect is to authorise the
practice of some factors whereby stickers are placed on invoices instructing the
debtor to pay the factor, but the stickers are not signed,

* can, in the case of amonetary claim, be in a style form prescribed by the Scottish
Ministers under regulations, athough there would be no consequence to using or
not using such aform.

Subsection (4) makes it clear that, in the case of an electronic intimation, the required
information may be provided through alink to awebsite or portal.

Subsection (5) permits three forms of service: (@) by personal delivery; (b) by post or
courier (including ordinary post, not just registered delivery); and (c) by transmission
to an address provided for €lectronic communication. Intimation can be made either to
the “proper address” of the debtor as defined in subsection (11), or an address supplied
by the debtor.

Subsections (6), (7) and (8) allow the partiesto make a determination that a notice must
be served by means of a particular one of the permitted ways (e.g. by electronic means),
or to aparticular address. In other words, the default rules can be replaced up to apoint.
Intimation by oral means is not, however, permitted. A determination of this nature
must be agreed in writing between both parties (the holder of the claim and the debtor)
unlessthe claim arisesfrom aunilateral undertaking, in which caseit can be effected by
that person in writing. However, once a determination of this nature has been agreed,
it can be updated by the debtor unilaterally.

Subsection (9) provides that a notice served by post or other postal servicesin the UK
is deemed to be received 48 hours later unless earlier receipt can be shown. Subsection
(10) setsout asimilar rulefor electronic transmission, thoughin that caseit isdeemed to
bereceived after 24 hoursunlessearlier receipt isshown. The effect isto provide, where
required, certainty asto the time of intimation. Thisisimportant in aquestion with third
parties, such as creditors carrying out diligence, asthe claim will transfer on intimation
(assuming the other requirements of section 3(2) are already met). If the notice has not
actually reached the debtor (for example, by going missing in the post) then the good
faith protection rule in section 10 may need to be relied upon by the debtor.

Subsection (11) makesit clear that adetermination can be entered into between adebtor
and the prospective holder of a claim. It also defines certain terms by reference to the
Postal Services Act 2011, as well as providing for what the “proper address’ of the
debtor means.

Subsection (12) allows service to be made on a party who is authorised to act on behalf
of the debtor for that purpose, such as asolicitor.

Section 9 —Warrandice implied in the assignation of a claim

58.

59.

This section provides for the warranties that an assignor is deemed, unless agreed
otherwise, to give to the assignee in respect of an assigned claim when granting an
assignation document. It replacesthe current law and clarifies the effect of warrandice.
See section 17(1)(d) for the repeal of the current law.

Subsection (2) provides that for assignation documents granted for value, the implied
warrandice reflects the common law principle of warrandice debitum subesse (the debt
exists). This principle means that the assignor guarantees to the assignee the existence
of the claim. Assuch, if the assignee findsthat the claim isbarred because, for example,
the assignor personally barred themselves from seeking performance, the assignor isin
breach of warrandice and must compensate the assignee.
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Subsection (3) provides that in the case of assignation documents granted gratuitously
(for no value), the implied warrandice reflects the common law principle of warrandice
of facts and deeds only.

Subsection (4) provides that the assignee is not held to warrant that the debt will be
paid. In other words, the assignor does not guarantee that the debtor is solvent and can
pay the debt.

Subsection (5) has the effect that the warranties are, where applicable, implied in any
contract relating to the assignation of a claim as well as in the assignation document
itself.

Protection of debtors

Section 10 — Protection of debtor who performsin good faith

63.

65.

66.

67.

Previously, a claim would only transfer if the assignation was intimated to the debtor.
However, the effect of the changesin the Act is both to extend the scope of intimation
and to enable registration as a method of effecting a transfer of a claim. As such, the
debtor may not know that a claim has been assigned, and may in good faith pay an
assignor who is no longer the creditor.

This section hasthe effect that adebtor who does not, and should not, know that aclaim
has been assigned will still be discharged from the debt to the extent of any payment
made to the assignor (or any person nominated by the assignor).

Example

Paul lends Roger £5,000. Paul assigns his right to repayment to Susan, and she
registers the assignation in the RoA. The effect is to transfer the claim so that
payment is due to Susan. But Roger, who knows nothing of the assignation repays
Paul, and Paul accepts payment rather than telling Roger to pay Susan. Roger does
not require to pay Susan any amount that he has paid in good faith to Paul.

Subsections (1) and (2) provide for a general rule protecting a debtor who performs
in good faith to the assignor where a claim has been assigned in whole or in part. Co-
debtors are also discharged to the extent of the performance, as if the debt is a joint
one then it is discharged (to the extent of the performance) for all debtors, albeit that
one debtor may have an ability to recover from the other. The “last known holder of
the claim” formulation in subsection (1) deals with the fact that there may have been
achain of assignations rather than only one.

Subsection (3) provides that the fact that an assignation document has been registered,
or that it is deemed to have been intimated, does not of itself mean that the debtor does
not performin good faith. In particular, debtors should not be expected to have to check
the ROA.

Good faith is not further defined in this section. However, section 116 places the onus
of showing that the debtor has performed other than in good faith on the person making
such an assertion. Whether or not a debtor isin good faith will depend on the facts of
the case.

Example

Susan might make intimation to Roger by means of sending him a 200-page
document dealing with many matters, but including the words of intimation half
way down page 172. Roger may bein good faith if he still pays Paul.
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Section 11 — Further provision as to protection of debtor

68.

69.

70.

71.

72.

This section provides protection for debtors who are in good faith where an assignor is
not. It also protects debtors against inadvertent errors by assignors (such as forgetting
that a claim has already been assigned).

Subsection (1) sets out the four criteria which must each be met in order for the
protection in subsection (2) to apply:

(&) Thefirst criterion isthat the holder of the claim grants more than one assignation
document in respect of the same claim (or part claim) to different people,

(b) The second criterion is that the claim is transferred by one of the assignation
documents to the true holder (typically, by registration of the assignation),

(c) Thethird criterion isthat the debtor isinformed that the claim is assigned to the
purported holder (either by notice from the original holder of the claim or the
purported holder, or by being made party to judicial proceedings), and

(d) The fourth criterion is that by virtue of being so informed, the debtor performs
to the purported holder.

Subsection (2) has the effect that if the performance to the purported holder isin good
faith then the debtor is discharged from the claim (or part) to that extent, and does not
need to compensate the true holder. This also extends to co-debtors (see paragraph 65
of these Notes).

Example

Liana owes Kimberley £1,000. Kimberley then assigns her claim to Monica
Monica registers the assignation in the RoA (and does not intimate). Kimberley
then assigns the same claim again to Neil, who intimatesto Liana. Liana pays Neil,
who is not the true holder, but provided sheisin good faith sheis discharged from
the obligation to pay Monica.

Subsection (3) imports the rules that apply under section 10 of the Act, namely that the
debtor is not in bad faith merely because an assignation document has been registered
inthe RoA, or because intimation has been deemed to have taken place. See paragraph
66 of these Notes.

In relation to good faith, see paragraph 67 of these Notes and section 116 of the Act.

Section 12 — Performance in good faith where claim assigned cannot be transferred
by intimation

73.

74.

This section protects debtors who in good faith pay the assignee as a result of an
assignation document that should have been registered (see section 3(8) of the Act) but
was not.

Subsection (1) sets out the two criteria which must each be met in order for the
protection in subsection (2) to apply:

(8 Thefirst criterion isthat the assignation relates to a claim of atype prescribed by
the Scottish Ministers under section 3(8) of the Act as being aclaim that can only
be transferred by registration, but the assignation has not been registered and this
isthe only reason that the claim has not transferred,

(b) The second criterion is that, despite the claim not having transferred, the debtor
performsin good faith to the (supposed) assignee (perhaps because the assignation
has been intimated).
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Subsection (2) provides that the debtor is discharged from the claim (or part) to the
extent of the performanceto the assignee. Thisalso extendsto co-debtors (see paragraph
65 of these Notes).

Subsection (3) sets out that the debtor will not be in good faith if the debtor knows that
the assignation has not been registered, and that registration was required in order to
transfer the claim, and still performs to the purported assignee (who is not the holder).

Section 13 — Performance in good faith where claim assigned subject to condition

7.

78.

79.

80.

This section protects debtors who do not know that an assignation document is subject
to a condition, or who mistakenly believe the condition has been satisfied. Although
section 15(8) and (9) of the Act grants an information-gathering right to debtors in
respect of conditions, debtors are not required to be on guard against conditional
assignations.

Subsection (1) sets out the criteria which must be met in order for the protection in
subsection (2) to apply:

(8 Thefirst criterion is that the assignation is subject to a condition which must be
satisfied before the claim transfers,

(b) The second criterion is that the claim has not transferred and the only reason for
thisisthat the condition has not been satisfied,

(c) The third criterion is that, despite the claim not having transferred, the debtor
performsin good faith to the assignee (perhaps because the assignation has been
intimated without the debtor being told of the existence of the condition).

Subsection (2) provides that the debtor is discharged from the claim (or part) to the
extent of the performanceto the assignee. Thisalso extendsto co-debtors (see paragraph
65 of these Notes).

Subsection (3) applies the rules set out in section 10(3) here too. See paragraph 66 of
these Notes.

Section 14 — Asserting defence or right of compensation

81.

82.

83.

This section puts the common law rule assignatus utitur jure auctoris (the assignee
takes the rights of the assignor) into statutory form. The new rule applies by default, so
that it is open to the debtor and the assignor to agree that the debtor may not assert a
particular right. This section does not make express provision as to how any agreement
isto be constituted, although it will need to pre-date the assignation document.

The effect of subsection (1) is that, unless agreed otherwise, any defences which the
debtor can plead against the assignor can also be pled against the assignee.

Example

Onasells goodsto Peter at a price of £1,000. The saleison credit, and Ona assigns
her claim for payment to Quentin. It turns out that the goods are defective. If this
entitled Peter to refuse to pay Ona then he is equally entitled to refuse to pay
Quentin. It does not matter that Quentin isin good faith.

Subsection (2) states that any agreement made by the parties that a defence cannot be
asserted against the assigneeis subject to acontrary rulein any enactment. For example,
a consumer debtor may be protected by the unfair contract terms provisions in the
Consumer Rights Act 2015.

Subsection (3) provides that a debtor is not to be treated as having been told about the
assignation of aclaim only because the assignation document has been registered. This
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rule applies for the purpose of any enactment or rule of law about compensation, set-
off, retention, balancing of accounts or counterclaims.

Section 15 — Right to withhold performance until information asto assignation is
provided

85.

86.

87.

88.

89.

90.

This section provides protections for debtors who:
» areunsure about the veracity of the intimation made to them (subsection (1)),

e are unsure whether an assignation document has been granted in a case where
intimation has not been made to them (subsection (5)), or

» are unsure whether the assignation of a claim is conditional and/or whether the
condition has been satisfied (subsection (8)).

The first information right is found in subsection (1). It will often be the case that the
debtor has little or no knowledge of an assignee, either before or after an assignation
document is intimated. There is no requirement to include a copy of the assignation
document for the purposes of intimation. Subsection (1) therefore applies where notice
of an assignation document having been granted has been given to the debtor by the
assignee rather than the assignor. It has the effect that the debtor may request from the
assignee reasonabl e evidence of the assignation document having been granted.

Example

George owes Henry £500. Henry assigns the claim for payment to Imogen, who
registers the assignation document in the RoA, and then assigns the claim to Jay,
whointimatesto George. George can reguest reasonabl e evidence of the assignation
document granted by Imogen to Jay.

Subsection (2) givesan exampleof “reasonable evidence”, namely written confirmation
from the assignor of having granted the document. There is no express requirement to
provide a copy of the assignation document as it may contain information confidential
to the assignor/assignee or athird party.

Subsection (3) makes it clear that the right to request information in subsection (1)
applies equally to a purported notice of assignation and a purported assignee as it does
to avalid notice of assignation and a“real” assignee.

Subsection (4) sets out the remedy where no reply is received to an enquiry under
subsection (1). Where an assignation document has been granted, the debtor will be
entitled to withhold performance from each of the assignor and the assignee until the
evidence is provided by the assignee. Where an assignation document has not been
granted, the debtor will be entitled to withhold performance until either the purported
assignee or the purported assignee confirms in writing that an assignation document
has not been granted in respect of the claim. This deals with the situation where the
“assignee” is a fraudster who wants to prejudice the holder of the claim by making a
fake intimation, or where the intimation has been made in error.

The second information right is found in subsection (5). Subsection (5) applies where
the debtor has not received formal intimation of the assignation, but has reasonable
groundsto believe that an assignation document has been granted. The debtor may state
those grounds to the supposed assignor, and ask that party to confirm the position in
writing. If an assignation document has been granted then, if the assignor provides the
requested written statement, subsection (6) requires the statement to include the name
and last known address of the assignee. Under subsection (7), if awritten statement is
reguested under subsection (5), the debtor may withhold performance until a statement
confirming whether the claim is the subject of an assignation document and (where
applicable) fulfilling the requirements of subsection (6) isreceived.
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The third information right is found in subsection (8). A claim that is the subject of a
valid assignation document transfers upon the last of the requirements of section 3(2)
being met. Where an assignation document is subject to a condition, that may be
the last requirement to be met. Knowing that an assignation document has been
granted in respect of the claim, and even that it has been intimated or registered, will
only provide the debtor with part of the answer; they may still not know to whom
they should perform. Subsection (8) therefore allows a debtor to ask the assignor or
assignee to provide a written statement as to whether the assignation is subject to a
condition. It aso allows them to ask whether the condition has been fulfilled. Under
subsection (9), performance can be withheld until a statement confirming the position
has been received.

A request for evidence, or a statement of grounds, need not be in writing. The written
statements which are provided in response can be provided electronically; the only
requirement is that they are in writing.

The right to withhold performance under this section is a free-standing right and
separate from the protections provided for by sections 11 to 14 of the Act.

However, where there are co-debtors then subsection (10) provides that it is only the
debtor who actually makes an information request under subsection (1), (5) or (8) who
is entitled to withhold performance pending the provision of that information.

Accessory security rights

Section 16 — Accessory security rights

95.

96.

97.

Itisanexisting rule of Scotslaw that whereaclaimistransferred, theassigneeisentitled
to the benefit of any accessory rights enjoyed by the assignor. This section putstherule
onto a statutory footing as regards accessory security rights.

Subsection (1) providesfor this section to apply only to a claim assigned in whole (and
not to aclaim assigned in part). However, it makesit clear that the rulein subsection (2)
isadefault rule, leaving it open to the parties to an assignation document to agree that
aright will not be acquired despite a claim being assigned in whole, or to provide that
aright will be acquired despite the claim being assigned only in part. If only part of the
claimisassigned, itislessclear whether (and to what extent) the assignee should acquire
an accessory right. Any such right may, for example, relate to the whole obligation, and
partieswill therefore likely make their own provision in such cases. If they do not then
the partial assignation will not carry the security right.

Subsection (2) has the effect that the assignation will transfer any security (or, where
formalities are required, the right to any security) which relatesto the claim transferred
and which is restricted to that claim.

Example 1

David lends Edgar £100,000. Edgar grants a standard security over his house
in respect of the £100,000 debt. If David assigns the right to repayment of the
£100,000 to Flora then she acquires the security unless agreed otherwise.

Example 2

Asfor example 1, but the standard security is granted for all sums due and that may
become due. The assignation of the right to repayment of the £100,000 does not
carry the security unless agreed otherwise, because the security is not restricted to
the £100,000.

Example 3

Same as for example 2, but the assignation document expressly states that the all
sums security is carried. Flora acquires the security.
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Example 3

98. In terms of subsection (3), if the assignee acquires a security under this section then the
assignor is required as soon as reasonably practicable to perform any steps necessary
to transfer the security. For example, in the case of a standard security, an assignation
under section 14 of the Conveyancing and Feudal Reform (Scotland) Act 1970 would
reguire to be registered in the Land Register of Scotland to be effective. If thisis not
done, it would be open to the assignee to enforce their right to this by making aclaim
for specific implement against the assignor.

99, Subsection (4) defines“ security” asincluding both aright in security (see section 41(1)
of the Act) and cautionary obligations. A cautionary obligation is an accessory
obligation given by a third party to ensure that a debt will be paid (for example, a
personal security or guarantee).

Abolition of certain rules of law

Section 17 — Abolition of certain rules of law

100.  Subsection (1) abolishes four common law rules insofar as they apply to assignations
to which Part 1 applies:

(@) Thefirstisany rulethat amandate (persona instruction) to deal with aclaim may
operate as an assignation of the claim. The existing law on this matter is unclear.

(b) The second is any rule under which an assignation is made ineffective by an
instruction given to the debtor by the assignee to continue to perform to the
assignor. There is some authority suggestive of such a rule existing, which is
inconvenient in commercial practice.

(c) Thethird ruleisthe one permitting the assigneeto suein the name of the assignor.
The effect isthat the assignee must raise proceedings in their own name.

(d) The fourth rule is any rule in relation to the warrandice to be implied in an
assignation, or a contract relating to an assignation. Section 9 now deals with this
matter.

101.  Subsection (2) provides that the abolition of the third rule described above does not
affect any rule as regards subrogation. Subrogation is the legal principle whereby
someone stands in the place of another person and acquires that person’s rights and
responsibilities, which may be regarded as a form of assignation. The effect is to
preserve the well-established practice that insurers sue in the name of the insured in
personal injury and other insurance cases.

Saving

Section 18 — Saving as respects | nternational I nterestsin Aircraft Equipment (Cape
Town Convention) Regulations 2015

102.  Thisisasaving provision which relatesto certain rights (known as * associated rights”)
which are governed by the International Interests in Aircraft Equipment (Cape Town
Convention) Regulations 2015 (S.I. 2015/912).

103. The 2015 Regulations implement the 2001 Convention on International Interests in
Mobile Equipment (the“ Cape Town Convention”). The Cape Town Convention makes
provision, amongst other things, for an international security right in respect of aircraft
objects (as defined in the Convention). There are special rules in relation to the
assignment (assignation) of such aright, and the effect of this section isthat these rules
take precedence over the provisions in Part 1 of the Act. For example, regulation 27
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of the 2015 Regulations deals with the effect of the assignment of “associated
rights’ (rightsto payment or to other performance) on the related international interest.

Chapter 2 — Register of Assignations

Register of Assignations

Section 19 — The Register of Assignations

104.

105.

106.

107.

108.

Subsection (1) establishes a new register for the registration of assignation documents
which relate to the assignation of claims. The register isto be known as the “Register
of Assignations”.

Subsection (2) provides that the register is to be under the management of the Keeper
of the Registers of Scotland. Various provisions in this Chapter also require payment
of afee to the Keeper for certain things. The Keeper has powers under section 110
of the Land Registration etc. (Scotland) Act 2012 to set the level of fees payable in
relation to any register under the Kegper’ s management and control. As such, the effect
of subsection (2) is also that these powers apply automatically to the RoA.

Subsection (3) states that, subject to the requirements laid down by the Act, the Keeper
has discretion as to the form in which the register is kept. That would include the RoA
being kept in awhoally electronic form.

The RoA, as with the other registers under the Keeper's control, is a public asset.
Subsection (4) therefore provides that the Keeper is to take such steps as appear
reasonable to protect the RoA from interference, unauthorised access or damage (for
example by hacking).

See also section 39 of the Act, which provides for the Scottish Ministers by regulations
to beableto makerules(“RoA Rules’) asto the keeping of the RoA and related matters.

Structure and contents of the register

Section 20 — The parts of the register

109.

This section provides that the Keeper must make up and maintain, as parts of the
register, the assignations record and the archive record (see sections 21 and 22).

Section 21 — The assignations record

110.

111

112.

113.

This section sets out the information which must be included in an entry in the
assignations record, and provides that the assignations record is the totality of such
entries.

The information which must be included is largely self-explanatory. However,
subsection (1)(K) requires the inclusion of any other information that is required under
the Act. That might include, for example, information relating to a correction that is
noted on the entry under section 30(2)(a).

The details of the assignee will be included in an entry in the assignations record,
but a search against the assignee is not permitted under section 33 of the Act (unless
the Scottish Ministers specify in RoOA Rules made under section 39 of the Act that
such a search is permitted). It will, however, be possible for an entitled person (within
the meaning given in section 36 of the Act) to request certain information about the
assignation from the assignee.

An assignor or assignee may be alegal person with anidentifying number, suchasaUK
limited company or limited liability partnership. The Scottish Ministers will be able to
specify that these identifying numbers are to beincluded in the entry in the assignations
record: see section 39(2)(a)(ii) of the Act.
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This section providesthat an entry in the assignations record must include a copy of the
assignation document. The Scottish Ministers may, however, specify in RoA Rulesthat
information in the record, including information in the assignation document, will not
be disclosed in a search of the RoA in order to protect confidential information of the
parties (see section 39(2)(f)). Rules can also be made about information which can be
redacted in the copy of the assignation document which is submitted (see section 39(2)
(d) and (e)).

Section 22 — The archiverecord

115.

116.

This section sets out that the archive record consists of —

« first, al entries and copy documents which have been transferred to that record
from the assignations record as a result of the correction of the assignations record
(whether because an entry has been removed from the assignations record in its
entirety, or whether a document on the assignations record has been replaced),

e second, copies of any document which discloses, or contributes to disclosing an
inaccuracy in respect of which a correction has been made,

» third, any other documents the Keeper considers it appropriate to include, and
» fourth, any other information required to be entered in the record by RoA Rules.

Entrieswill not move from the assignation record to the archive record simply because
the claim which is the subject of the assignation is performed. The assignations record
is simply a record of assignation documents which have been granted and which the
assignee has chosen to register. It is a snapshot of a moment in time, rather than an
ongoing reflection of the status of the claim. However, an entry may be transferred to
the archive record if a correction is made to reflect the fact that the entry should never
have been created. For example, if a fraudulent assignation document is registered, a
correction may be made to remove the entry.

Registration process

Section 23 — Application for registration

117.

118.

119.

120.

Subsection (1) enablesthe assignee, and only the assignee (or the assignee’ s agent — see
section 120(4)), to apply to the Keeper to register an assignation document in the RoA.

Subsection (2) requires the Keeper to deal with applications for registration of
assignation documents in the order in which they are received. The effect isto protect
the priority of registration of an assignation document (and therefore of ranking of
claimsin, for example, an insolvency).

Subsection (3) setsout that the K eeper must accept the applicationif itissubmitted with
acopy of the assignation document, contains all the information the Keeper requiresto
make up an entry, conforms to RoA Rules, and the fee due to the Keeper is—or will be
— paid. Rules can be made about information which can be redacted in the copy of the
assignation document which is submitted (see section 39(2)(d) and (€)).

Subsection (4) provides that the Keeper must reject an application if any of the
requirements mentioned in subsection (3) are not satisfied.

Section 24 — Application for registration where claims assigned to different
assignees

121.

This section deals with the case where one assignation document assigns different
claimsto different assignees. It ensuresthat individua assigneeswill till retain control
over registration as it relates to the claim assigned to them. It therefore provides that
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the application for registration will be made only in relation to the claim assigned to
that individual.

Subsection (2) provides for how various termsin the Act are to be read in cases where
an assignation document of this natureis being or has been registered.

Section 25 — Registration

123.

124.

Subsection (1) provides that the Keeper must, on accepting an application, make up
and maintain the appropriate entry in the RoA, which includes allocating aregistration
number (as defined in section 120(1) of the Act).

Subsection (2) provides that an assignation document is taken to be registered on the
date and at the time originally entered for it. In other words, even if the registration of
an assignation document is ineffective and becomes effective only once it is corrected
(see section 27(3)), the date and time of registration of the assignation document will
till be the date and time of the initia (i.e. ineffective) registration. However, it is the
time of effective registration that is critical for transfer of the claim (see section 3).

Section 26 — Verification statement

125.

126.

Subsection (1) providesthat the Keeper must, after registering an assignation document,
send a statement to the assignee (i.e. the applicant) and the assignor verifying what
has been done — but only if the application contains email addresses for them. If an
email address has not been included for either the assignor or the assignee then there
is no obligation on the Keeper to send that person a statement. Subsection (2) makes
provision about the content of the statement.

As the application will have been made by the assignee, it can be assumed that they
will provide their correct email address. However, the correct email address may not
be given for the assignor. In circumstances where the assignor does not receive a
verification statement from the Keeper (for example, because no email address was
provided by the assignee or the email address provided wasincorrect) the assignor may,
under subsection (3), request a copy of the verification statement from the assignee.
Under subsection (4), the assignee must supply the copy within 21 days.

Effectiveregistration

Section 27 — Effective registration of assignation document

127.

128.

129.

Subsection (1) sets out three cases in which a purported registration of an assignation
document in the assignations record is ineffective, with the result that the claim will
not transfer by reason of registration—

» Thefirst caseisthat the entry does not include a copy of the assignation document.

e The second case is that the entry contains an inaccuracy which, as at the time of
registration is “seriously misleading” (for which see section 28(1)).

e Thethird case is that the assignation document is invalid, for example because it
isaforgery.

Assuch, itiscrucial that the assignation document isincluded in theentry (and isvalid).
If anything else is missing from the entry, the registration will still be effective unless
the entry is considered seriously misleading by reason of the omission (i.e. the second
case cited above applies, under which missing or incorrect text can lead to the entry
being considered seriously misleading).

The effect of determining whether or not an entry is seriously misleading as at the
time of registration is that a supervening inaccuracy (for example, the record being
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incorrectly restored after an IT malfunction) will not render ineffective any transfer of
the claim which took place by reason of the initial effective registration.

Subsection (2) makes subsection (1) subject to section 28(1)(c) and (d), with the effect
that a registration may be partialy effective as regards the claim or as regards co-
assignors or co-assignees.

Subsection (3) enables an ineffective registration to become effective by means of a
correction. The effect of this provision, when read with section 29(5) of the Act, isthat
the registration becomes effective (and, subject to the other requirements of section 3
being met, the claim transfers) on the date of the correction.

Section 28 — Seriously misleading inaccuracies in the assignations record

132.

133.

134.

135.

136.

137.

This section makes provision as to whether an entry in the assignations record is
seriously mideading as a result of an inaccuracy or inaccuracies in it. This applies
for determining whether a registration is an effective registration for the purposes of
section 27 of the Act. Section 29(3) of the Act providesfor the meaning of “inaccuracy”
in the assignations record.

Subsection (1)(a) of section 28 providesthat an inaccuracy will be seriously misleading
if any of subsections(2) to (5) apply or if, despite none of them applying, theinaccuracy
or inaccuraciesare such that areasonabl e person would be seriously misled by the entry.
In other words, if any of the examplesin subsections (2) to (5) apply then theinaccuracy
will be seriously misleading (whether or not any person was actually misled), but those
examples are not exhaustive and there may be other inaccuracies that are found by the
courtsto be seriously misleading. Whether an inaccuracy is seriously misleading or not
isto be determined objectively.

Subsection (1)(b) provides that any inaccuracy isto be disregarded to the extent that it
appears in the assignation document but is not replicated elsewhere in the entry. The
effect is that the person searching the record does not have to look at the document to
determine whether the details in the record are seriously misleading (although a copy
of the assignation document must still be part of the entry in the assignations record
and can, for instance, be used as evidence to show that the entry itself was inaccurate).

Subsections (1)(c) and (d) deal with aninaccuracy that relatesonly to part of aclaim, or
to one co-assignor or co-assignee. These provisions havethe effect that aninaccuracy in
the assignations record may be seriously midleading in that respect only, and therefore
the registration of the assignation document will be partly effective.

Subsections (2) and (3) focus on whether an entry contains an inaccuracy that prevents
it being disclosed by a properly formatted search. Such an inaccuracy will generally be
regarded as being seriously misleading. The point at which the search should be able
to disclose an entry is by reference to the person’s name at the date the application for
registration was made (which, due to the automated nature of the register, will almost
always be virtually the same time as the time at which the entry for the assignation was
made up in the RoA). Thisis necessary given that the Act does not require (as opposed
to permit) the updating of an entry to correct a supervening inaccuracy such asachange
of name by the assignor (for example, on marriage).

Subsection (2) has the effect that an entry is seriously misleading where the assignor
(or co-assignor) is a person required by RoA rules to be identified in the assignations
record by an identifying number (e.g. acompany islikely to be required to beidentified
by their company number) and where, if a search of the record were to be carried out
for that number using the search facility provided under section 33 of the Act, it would
not disclose the entry. Given that acompany’ s number should not change, this situation
isonly likely to arise where atypo has been made in completing the initial application
form, or where the data has been transferred to the register incorrectly. However, it
does not matter if the company’s name is wrong as the expectation is that it should
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be searched for by reference to its number (which will not change in the way that its
name might).

Subsection (3) hasthe effect that an entry is seriously misleading where the assignor (or
co-assignor) is not a person required by RoA rules to be identified in the assignations
record by an identifying number and where, if a search of the record wereto be carried
out for the assignor’ s proper name at the date the application for registration was made,
or their name at that date together with their month and year of birth, it would not
disclose the entry. This might arise where, for example, there has been an error in
completing the application form (or in transferring that data onto the register) and the
assignee’s and assignor’ s names have been swapped around, or where atypo has been
made in providing the assignor’s name or date of birth, etc. Under subsection (3), an
error will be seriously misleading if it means that the search function would not find
the entry. As such, if the search function is set up to allow close matches (e.g. to show
entries with the surname “Thompson” when a search is made for “Thomson”) then a
typo in aregister entry may not lead to the entry being considered seriously misleading,
but if the search function provides exact matches only then atypo of this nature in the
information in the register will lead to the entry being considered seriously misleading.

Under subsection (3), it is both the assignor’s name and their month and year of birth
which matter. This means that even if the search function is programmed to be more
forgiving of errorsin namesif the month and year of birth are alsoincluded in the search
(and are correct), the entry will still be seriously misleading if the name is wrong to
the extent that a search by name alone would not disclose the entry, because it ought
to be possible to find the entry by the name alone. However, it is aso not enough for
the name to be correct; if it is correct but the month/year of birth is wrong, this will
also be seriously misleading.

Subsection (4) hasthe effect that an entry is seriously misleading where the name of the
assignee (or co-assignee) at the date of applicationisincorrectly reflected in such away
that a reasonable person would be seriously misled. This might arise in much the same
way that an error in the assignor’s name might arise. Because it will not be possible to
search by assignee under section 33 (unless ROA Rules ater the position), the position
is not determined by reference to whether a search result would return the entry. The
application of the reasonabl e person test means that minor errors such astypos might be
disregarded, particularly if other information is correct, but the position will be viewed
as awhole in the circumstances of each case. However, the test applies by reference
to the assignee’ s name at the date of the application. If their name has since changed,
thereis no obligation on them to update the register to reflect that.

Subsection (5) has the effect that an entry is seriously misleading where there is a
requirement (by virtue of section 21(1)(g)) for the entry to specify the type of claim
assigned but the claim is described as being of the wrong type, or left blank. For
example, if the type of claim is a claim to payment of royalties but by mistake it is
instead entered as aclaim to payment of rent or |eft unspecified, that would be seriously
misleading.

Subsection (6) applies the rules in this section to circumstances where there are co-
assignors and co-assignees.

Subsection (7) enables the Scottish Ministers to modify this section to make provision
about what does, and what does not, make an entry seriously misleading and how that
isto be determined.

Subsection (8) provides that the proper name of a person means the person’s name in
the form required by RoA Rules, which might aso prescribe a hierarchy of document
that could be used to evidence a proper name: for example, a passport, driving licence,
or abirth certificate.
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Corrections

Section 29 — Correction of the assignations record

145.

146.

147.

148.

149.

150.
151

Subsection (1) of this section provides that where a court determines that the
assignations record is inaccurate, it must direct the Keeper to correct the record, and
may give the Keeper any further direction it considers necessary. The Keeper would be
expected to act on that direction (as to do otherwise would risk the Keeper being held
in contempt of court). Section 120(1) of the Act sets out that “court” means the Court
of Session or the sheriff.

The Act does not provide for an express right of appea against, or a review of, a
registration decision by the Keeper. However, an issue relating to the accuracy of the
register might be raised in other proceedings, including in a judicial review of such a
decision.

Example 1

An assignation document is reduced (i.e. annulled) by the court because it has been
forged by one of the purported parties to the document. The court can direct the
Keeper to correct the entry in the assignations record.

Example 2

An entry is created in the assignations record for an assignation document granted
by P Ltd in favour of Q Ltd. But in the application form for registration of the
assignation, Q Ltd erroneously statesthat Z Ltd isthe assignor. Z Ltd could ask the
court to correct the entry, although if the inaccuracy is manifest (asis likely) then
it might prefer to seek a correction under section 29(2) of the Act (or, if applicable,
under any application route that might be introduced under section 32 of the Act).

In contrast with subsection (2), the court does not require to determine under
subsection (1) whether thereisamanifest inaccuracy, or indeed whether what is needed
to correct the inaccuracy is manifest. The function of the court as provided for by this
subsection is to make a determination, and direct accordingly.

Subsection (2) providesthat wherethe K eeper becomesaware of an obviousinaccuracy,
the Keeper must correct the assignations record provided that what is needed to correct
theinaccuracy isalso obvious. If the correction needed is not obvious, then the Keeper
must instead note the inaccuracy on the entry in question. This duty does not cover
where the Keeper becomes aware of the inaccuracy by way of adirection given by the
court, asthat situation is aready dealt with by subsection (1).

Subsection (3) sets out what is meant by an “inaccuracy”. It provides that there is an
inaccuracy in the assignations record where the information that an entry isto comprise
of is inaccurate or complete, an entry does not include a copy of the assignation
document (or includes such a copy but the document is invalid), or an entry has been
incorrectly removed from the record.

Subsection (4) sets out what a correction of the assignations record may involve.

Subsection (5) setsout that acorrection istaken to be made at the date and time entered
in the RoA for the correction. Thisis particularly important as regards section 27(3) of
the Act, under which an ineffective registration may be made effective by a correction,
with the result that the claim will transfer (provided that the other requirements under
section 3 are also met).

Section 30 — Correction of assignations record: procedure

152.

Subsection (1) provides that where the Keeper corrects the assignations record by
removing an entry, the Keeper must transfer the entry to the archive record. The Keeper
must also note on the transferred entry whether the Keeper removed the entry because
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it was directed to by a court, or because the Keeper became aware of an obvious
inaccuracy other than as aresult of such adirection.

Subsection (2) provides that where the Keeper corrects the assignations record by
restoring, removing or amending information included in an entry, the Keeper must
note on the entry that it has been corrected. In the case of the replacement of a copy
document, the Keeper must also transfer the replaced copy to the archive record.

In both instances, the Keeper must give details of the correction including the date and
time of the removal or (as the case may be) the correction of the entry. The Keeper
must also include in the archive record a copy of any document which discloses or
contributes to disclosing the inaccuracy which is the subject of the correction.

Subsection (3) providesthat once the record has been corrected the K eeper must, to the
extent that it isreasonable and practicableto do so, notify every person required by RoA
Rules and any other person who appears to the Keeper to be affected by it materially
that a correction has been made. This is not an objective test and will be confined to
facts within the Keeper’ s knowledge.

Subsection (4) providesthat thevalidity of acorrection of the record will not be affected
if the Keeper fails to include in the archive record a copy of any document which
contributes to disclosing the correction or fails to notify any person of the correction.

Section 31 — Proceedingsinvolving the accuracy of the assignations record

157.

This section provides that the Keeper is entitled to appear and be heard in any civil
proceedings where a question arises regarding the accuracy of the assignations record,
or what is needed to correct it.

Section 32 — Power to make provision about applications for corrections

158.

This section provides that the Scottish Ministers may by regulations modify Part 1 of
the Act to make provision for or about applications to the Keeper for the correction of
an entry in the register. This would allow, for example, provision comparable to the
corrections process for statutory pledgesin Part 2 of the Act to be introduced in respect
of assignation documents (although supervening inaccuracieswill not berelevant in the
same way here as the RoA is not designed to show the ongoing position in relation to
aclaim). This section would also allow afee to be imposed for such applications.

Sear ches and extracts

Section 33 — Searching the assignations record

159.

160.

The RoA isapublic register (see section 19(1) of the Act). Subsection (1) of thissection
providesthat the Keeper must provide asearch facility by which the assignationsrecord
may be searched.

Subsection (2) setsout that only such searchesin the assignationsrecord as are specified
in this subsection, or as are specified under RoA Rules, are permitted. This restriction
on searches has two effects:

e Firgt, it reduces the risk of identity theft by ensuring that it will not be possible
to search against date of birth, or against the month and year of birth alone. The
Scottish Ministers will aso be able (through RoA Rules) to prevent dates of birth
from being disclosed on the face of the Register, or to limit the number of searches
by reference to the same name and different months and years of birth that can be
made in a particular time period.

»  Second, it reducestherisk of unfair commercial practicesby not permitting asearch
against the assignee (typically, a bank or finance company) which might enable a
competitor to obtain alist of customers.
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Subsection (3) providesthat any person may search the assignations record on payment
of any fee (or making an arrangement to pay).

Subsection (4) provides that no fee is payable for a search of the assignations record
carried out by a not-for-profit money adviser who does not charge individuals for the
servicesthat they provideand who isacting on behalf of anindividual in carrying out the
search. Under subsection (5), the Scottish Ministers are given the power by regulations
(subject to the negative procedure) to make further provision about what “ not-for-profit
money adviser” means for these purposes.

The Act does not make provision for the Keeper to provide a search mechanism for
the archive record, nor for a person to be entitled to use that mechanism. The Scottish
Ministers may, however, make provision to that effect in ROA Rules made under
section 39(1)(c) of the Act. It is also open to any person to obtain from the Keeper an
extract of an entry in either the assignations record or archive record under section 35
of the Act.

Section 27 of the Act has the effect that it must be possible to carry out searches for
the purposes of the “seriously misleading” test. It will therefore be for the Scottish
Ministersto make such RoA Rules as are needed under this section for those purposes.
RoA Ruleswill, amongst other matters, be able to determine whether the search criteria
will provide for an exact match or a close match search.

Section 34 — Admissibility and evidential status of search results

165.

166.

This section provides that a copy of a search result, relating to a search carried out by
means of a search facility provided by the Keeper, may be used as evidence of certain
matters and, moreover, to prove certain matters unlessthereis evidence to the contrary.
A search result may bein printed or electronic form.

This section should be read with section 35, which provides that an extract from the
RoA will provide evidence of the contents of the relevant entry at the relevant date.
It cannot be rebutted by other evidence (though liability isimposed on the Keeper for
errors in extracts under section 37(1)(e) of the Act). It should aso be noted that RoOA
Rules may prescribe by virtue of section 39(2)(f) that certain information on the register
(for example, a precise date of birth) is not to be included in search results.

Section 35 — Extracts and their evidential status

167.

This section enables any person to obtain from the K eeper an extract of any entry or part
of an entry in the ROA, on payment of any fee (or making an arrangement to pay). An
extract is (irrebuttable) evidence of the contents of an entry at the relevant time (which
iseither thetimethe extract isissued or, in the case of a point-in-time extract requested
by virtue of subsection (3), the time to which the extract relates), and can be used for
the purpose of proving afact in any court or tribunal proceedings. Liability isimposed
on the Keeper for errorsin extracts under section 37(1)(e) of the Act. It should also be
noted that the ability to obtain an extract is subject to the ability under section 39(2)
(f) for ROA Rules to prescribe that certain information on the register (for example, a
precise date of birth) isnot to be included in an extract.

Request for information

Section 36 — Assignee’ s duty to respond to request for information

168.

169.

Thissection providesfor an entitled person (as defined) to be ableto request information
about an assignation from the person identified as the assignee in the assignations
record. The request does not require to be in writing, but the response does.

Subsection (1) sets out that the information that may be requested is, first, whether a
particular claimisassigned by the assignation document, second, whether the registered
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assignee has granted an assignation document which will further assign the claim and,
third, whether a condition to which the assignation is subject has been satisfied. The
right to request these types of information is of particular importance where aclamis
assigned beforeitisheld by theassignor (a“future” claim) or in the case of aconditional
assignation.

Subject to subsection (8) (which enables the Scottish Ministers to modify this section
so asto specify further entitled persons), by virtue of subsections (2) and (3), an entitled
personis:

() aperson who may have aright to execute diligence against the claim (including,
in the case of a charge for payment, where that right will only arise once the days
of charge expire without payment),

(b) aperson who has the consent of the registered assignor to make the request.

Subsection (4) gives the person named as assignee in the assignations record 21 days
to respond. An exception to the obligation to respond applies where—

» itisclear that the registration of the assignation document isineffectivein relation
to the claim being enquired about,

e if therequest relatesto whether the claim is assigned by the assignation document,
it is clear from the entry that the claim is not assigned by the document, or

» theinformation has been given to the person within the last three months and it
has not changed.

Subsection (5) alows the reasonable costs of responding to the request to be charged
to the person making the request.

If the person of whom the request is made wishes to, they can apply to the court for
either an exemption from complying (in whole or in part) or an extension. Subsection
(6) givesthe court power to grant either of these things. For example, depending on the
circumstances, 21 daysmay betoo short aperiod to assembl e the necessary information.

If the entitled person does not receive aresponse, they can apply to the court in respect
of that failure. Subsection (7) enablesthe court to order the person named asthe assignee
to comply with the request for information within 14 days or such other period as the
court specifies. Failure to comply with such an order would risk the person being held
to be in contempt of court.

The effect of this section is that persons with a legitimate interest in a claim that may
be the subject of an assignation document will be able to obtain information that might
not otherwise be available by searching the RoA.

Example

D Ltd is a plumbing business. It assigns its “future” customer invoicesto B Ltd,
to be identified on schedules to be sent to B Ltd. Subsequently D Ltd becomes
insolvent. Itsliquidator requiresto see whether certain invoices have been assigned
and makes an information request under this section.

Where incorrect information is supplied under this section, there may be consequences
under section 38.

Entitlement to compensation

Section 37 — Liability of Keeper

177.

This section provides for the Keeper to compensate any person who has suffered aloss
in consegquence of amatter specified in subsection (1). Liability under subsection (1) is
strict, in that the person does not have to show that the Keeper is at fault (as opposed
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to, say, arising from an unavoidable malfunction of the Keeper’'s automated systems).
However, subsection (2) limits the losses that can be recovered by excluding certain
types of claim.

Subsection (3) provides more information about what is meant in subsection (1)(a)
by “an inaccuracy which is attributable to the making up, maintenance or operation
of the register”. It provides that an inaccuracy in information included in an entry
in the assignations record when the entry is made up or corrected is not covered
by subsection (1)(a) to the extent that the Keeper has been misled into making the
inaccuracy and reasonably believed the information to be accurate. Subsection (4)
provides that circumstances in which the Keeper is entitled to reasonably believe
information to be accurate includeif it is provided in connection with an application to
which the entry relates, or by the court. As such, if the Keeper faithfully replicates the
information provided in an application form and that information provesto beincorrect,
that isnot aninaccuracy for which the Keeper isliable, though the person who submitted
the application may be liable under section 38. Subsection (4) is not exhaustive of the
circumstances in which the Keeper is entitled to reasonably believe that information
is accurate.

Section 38 — Liability of certain other persons

179.

180.

181.

182.

183.

This section provides for certain persons to be liable, on fault being shown, for losses
suffered by another person in consequence of a matter specified in subsection (1).

Subsection (1)(a) applies where a person suffersloss as aresult of an inaccuracy in an
entry in the assignations record. It applies where the person who made the application
which led to the entry did not exercise reasonable care, or where the person notified the
Keeper of an apparent inaccuracy without taking reasonable care.

Example

Bruce malicioudly registers aforged assignation bearing to be granted by Clairein
an effort to affect her credit rating. Claire has a claim against Bruce if she suffers
loss.

Subsection (1)(b) applieswhere, asaresult of afailure to take reasonable care, thereis
an inaccuracy in responding to an information request under section 36 of the Act.

Example

Information is supplied by Brian that acertain claimisnot carried by an assignation
from Andrew to Brian. But Brian does not take reasonabl e care, and theinformation
iswrong. The person who receives the information then takes an assignation of the
claim from Andrew, which will be invalid because it has aready been transferred
to Brian. That person will have aclaim against Brian.

Subsection (1)(c) applies where a person has failed, without reasonable cause, to
provide information under section 36 of the Act.

Example

Alan has granted an assignation document of certain claims to Bob. The Selkirk
Bank is considering whether or not to lend money to Alan, and seeks information
from Bob (with the consent of Alan) about which claims are assigned. Bob does
not comply with the request, and the bank obtains a court order. Bob still does not
comply, and the bank decides not to make the loan. Alan has a claim against Bob
for loss suffered due to being unable to obtain aloan from the bank.

Subsection (2) imposes the samerestrictionson liability asthose set out in section 37(2)
of the Act.
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Section 39 — RoA Rules

184.

185.

This section sets out that the Scottish Ministers may, by regulations, make rules (RoA
Rules) providing for the operation of the RoA. They must consult the Keeper before
doing so.

The power to make RoA Rules includes the power to authorise the redaction of
information or signatures from an entry in the RoA (paragraphs (d) and (e) of
subsection (2)), as well as the power in subsection (2)(f) to make certain information
unavailableto searchers (which might include an individual’ s date of birth). Subsection
(1)(c) would also permit the rules to specify the specificity with which the search
mechanism for the register is to operate — for example, whether it returns close results
or only exact matches. If a correction application route is introduced under section 32,
the rules could also make provision about the procedure in rel ation to such applications.

Chapter 3 —Miscellaneous and interpretation of Part 1

Section 40 — Repeal of Transmission of Moveable Property (Scotland) Act 1862

186.

The Transmission of Moveable Property (Scotland) Act 1862 makes provision for
intimation of claims. It is superseded by the Act. It istherefore repealed by this section.

Section 41 — Interpretation of Part 1

187.

188.

This section defines key terms used in this Part of the Act. It should be read alongside
section 120 which defines some terms for the purposes of the whole Act, as well as
schedule 1 of the Interpretation and Legislative Reform (Scotland) Act 2010.

In particular, subsection (1) defines a “claim” as the right to the performance of an
obligation (including the fulfilment of negative obligations), but excluding for that
purpose both non-monetary rights relating to land and negotiable instruments. It also
makes it clear that the references in the Act to a “right in security” mean aright in
security over property. The meaning of the expression is therefore limited to “true”
securities where the secured creditor has asubordinate real right in the asset. A right in
security includes afloating charge, but does not include aright to execute diligencein
satisfaction of sums due under a court order (or equivalent).
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