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MOVEABLE TRANSACTIONS
(SCOTLAND) ACT 2023

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2 — Security over Moveable Property

Chapter 1 - Pledge

Pledge, secured obligation and encumber ed property

Section 42 — Pledge

189.
190.

191

192.

193.

194.

195.

A pledgeisatype of right in security over moveable property.

This section sets out the main methods by which a pledge is created over corporeal
and incorporeal moveable property respectively. However, subsection (5) confirmsthat
any existing law on creating a possessory pledge over a negotiable instrument remains
undisturbed.

Corporeal moveable property is property that has physical form, other than land or
buildings (which are known as heritable property). It includes whisky, paintings,
furniture, and mator vehicles. The Act defines corporeal moveable property, but only
to confirmthat it does not include money for the purposes of the Act (see section 113(1)
which defines “money” by reference to section 175 of the Bankruptcy and Diligence
etc. (Scotland) Act 2007, with the effect that, broadly speaking, it means cash and
banking instruments (such as cheques and postal orders, among other things)).

Incorporeal moveable property is property that does not have physical form, such as
intellectual property or financial instruments.

A pledge over corporeal moveable property can continue to be created as a possessory
pledge but will nhow also be able to be created as a statutory pledge through the
mechanism of registration. A possessory pledge will normally be created by delivery of
the property to the secured creditor (for which see section 44 of the Act). The exception
to that is where the property is not the provider's when delivered; then the pledge is
created when the property becomes the provider’s.

A pledge over incorporeal moveable property, or over property which is a mixture of
corporeal and incorporeal property, must be created by registration in the new Register
of Statutory Pledges.

Section 113 of the Act has the effect that a reference to registering a statutory pledge
or an amendment to it (however expressed) is areference to registration by the Keeper
in the Register of Statutory Pledges under sections 87 and 89 of the Act.
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Section 43 — Secured obligation and encumbered property

196.

197.

198.

190.

200.

Subsection (1)(a) sets out that the obligation secured by a pledge (the “secured
obligation™) can cover both present and future obligations. This is also the case with a
standard security over land or buildings (see section 9(8)(c) of the Conveyancing and
Feudal Reform (Scotland) Act 1970 in respect of obligations that can be secured on
such heritable property). The effect isthat it is competent to grant a pledge securing all
sums due and to become due to the creditor.

Subsection (1)(a) also provides that a pledge can secure third party debt. As such, the
obligation need not be one owed to the secured creditor. Thiswould be the case where,
for example, the secured creditor is a security trustee. It also need not be an obligation
owed by the provider.

Example

George has an overdraft with the Iron Bank, and the Bank is willing to accept a
pledge as security for the debt. But George does not have moveable property of
any value, so his friend Holly agrees to pledge her car. Holly is thus a third party
providing security for the loan by the Bank to George.

Subsection (1)(b) provides that ancillary obligations are also secured by a pledge.
The typical ancillary obligation is interest on a debt, but the pledge will cover other
obligations such as any obligation to pay the creditor damages for a loss they have
suffered (which is considered important where non-monetary obligations are secured).
A pledge might also secure costs arising from the extra-judicial recovery of interest or
damages, such asinterest duefor the late payment of debtsfor the purposes of Directive
2000/35/EC on combating late payment in commercial transactions.

Subsection (2) gives statutory effect to ageneral rule of law. Unless agreed otherwise,
the secured creditor is entitled to the natural fruits of the encumbered property (such as
the young of animals), but not entitled to the civil fruits (such as dividends on shares,
or rent payments). However, it should be noted that this default rule is only about what
property is encumbered under the pledge. It does not affect the secured creditor’ s right
under the Act’s enforcement provisions to enforce the security by leasing or licensing
the encumbered property and then apply the rents or royalty payments to the debt.

Subsection (3) providesthat the encumbered property must betransferable. Thisreflects
general security law, asasecurity over anon-transferableright hasno practical value (as
the property could not be sold to satisfy the secured obligation). However, sometimes
— notably in the case of certain intellectual property licences — -the property is
transferable subject to restrictions, and it will be possible to take security over such

property.

Possessory pledge

Section 44 — Delivery

201.

202.

203.

This section reforms and codifies the law on delivery of property to a secured creditor
for the purpose of creating a possessory pledge.

Subsection (1) setsout four optionsfor effecting delivery, at which time the pledge will
be created (provided that the property is owned by the provider at the time of delivery).
It makes clear, contrary to the decision in Hamilton v Western Bank (1856) 19 D 152,
that delivery for the purpose of creating a pledge of corporeal moveable property is not
restricted to physical delivery.

Subsection (1)(a) providesfor physical delivery, either to the secured creditor or to their
representative.

Example
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Peter might decide to offer a watch as security for aloan from Renata, and will
create the pledge by handing her the watch for that purpose.

Subsection (1)(b) provides for delivery by means of giving control of the premisesin
which the encumbered property is kept.

Example

Sean might decide to offer his yacht as security for a loan from Teddy, and will
createthe pledge by giving Teddy theonly key to theboathouseinwhichitisstored.

Subsection (1)(c) provides for constructive delivery by means of an instruction to
another person who is holding the property.

Example

Ulrike has stored whisky in a warehouse owned by Val. Ulrike decides to offer
the whisky as security for aloan by Zebedee. Delivery is effected, and the pledge
created, if Ulrike instructs Val to hold the whisky on behalf of Zebedee.

Subsection (1)(d) providesfor symbolic delivery by means of delivery of abill of lading
for the property, such as cargo aboard a ship as represented by the bill of lading. A bill
isadocument of title, and will where necessary require to be endorsed in favour of the
secured creditor.

Subsection (2) provides that delivery is not required if the property is aready in the
direct possession or custody of the prospective secured creditor. It is deemed to have
been delivered as required.

Example

Joan has borrowed Karen's bicycle. Karen agrees that the bicycle can be pledged
as regards a debt owed by her to Joan. The pledge is created when the agreement
is made.

Subsection (4) confirmsthat section 2 of the Factors Act 1889 (which allows mercantile
agents to pledge goods by means of handing over documents of title) continues to
apply. A mercantile agent, as defined in section 1 of that Act, is an agent having in the
customary course of business authority to sell goods, to consign goods for the purpose
of sale, to buy goods, or to raise money on the security of goods.

Statutory pledge

Section 45 — Constitutive document

200.

210.

211.

212.

This section is the first of a number of sections that make provision for a statutory
pledge. Thistype of pledge does not require delivery of the encumbered property, and
is therefore a non-possessory pledge.

Subsection (1) provides that a statutory pledge must have a constitutive document, so
that it is not competent to grant an oral non-possessory pledge. There is no equivalent
rule for a possessory pledge as a security of that type is created by delivery of the
encumbered property.

Subsection (2)(a) requires that the constitutive document is subscribed by the provider
using a physical signature (“executed’) or signed electronicaly (“authenticated”).
Section 120(2) of the Act defines “executed” and “authenticated” for that purpose.

Subsection (2)(b) sets out that the document must also identify the encumbered
property. Asaresult of subsection (3), this may be done by reference to an identifiable
class of property (for example, “my computers’), or by reference to a description in
another document.
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Where property is identified by reference to a class of property, the Act’sinformation
rights will be particularly relevant. An entitled person, as defined in section 107(2)
of the Act, is able to obtain from the secured creditor further information about the
encumbered property by making arequest to that effect under that section.

Subsection (2)(c) requires the secured obligation to be identified.

Subsection (4) makes it clear that a statutory pledge may be granted over property
not owned by the provider at the time the property isidentified in the document. This
subsection should be read with section 48 of the Act which hasthe effect that the pledge
is not created until (and if) the property becomes the provider’s property.

Subsection (5) makes it clear that the rules about identifying encumbered property
and secured obligations can be satisfied by cross-referring to another document (see
paragraph 9 of these Notes for a discussion of the term “document”).

Section 46 — Competence of individual acting as provider of a statutory pledge

217.

218.

2109.

This section generally (with some exceptions) prevents individuals — as opposed to
corporate bodies — from granting a statutory pledge. Under subsections (1) and (2)(a),
the situationswhere an individual is entitled to grant astatutory pledge are asfollows—

» theindividua isacting in the course of their business and the asset is used (or to be
used) wholly or mainly for the purposes of that business,

» theindividual isacting in the course of the activities of a charity of which they are
acharity trustee and the asset is an asset of the charity, or

* the individual is acting in the course of the activities of an unincorporated
association of which they are a member and the asset is owned on behalf of, or
jointly with the other members of, that unincorporated association.

In addition, subsection (2)(b) provides that any corporeal property to be pledged
must have a monetary value exceeding £3,000 immediately before the granting of the
document under which it is to become encumbered property (though there is a power
for the Scottish Ministersto adjust this sum by regulations— see subsection (3)(a)). The
effect isthat it will not be possible for an individual acting in the course of a business
to grant a statutory pledge over low-value but essential items which are used primarily
but not exclusively for business purposes (for example, a washing machine which is
used for alaundry business but also occasionally for home purposes).

The Scottish Ministers also have a specific regulation-making power to exclude
particular types of property from being pledged by those categories of individuals who
are allowed to grant a statutory pledge (see subsection (3)(b)). For example, this could
be used to exclude the pledging of a motor vehicle (or, using the power in section 118
to provide for different purposes, to exclude the pledging of a motor vehicle unless it
is being pledged to secure its purchase).

Section 47 — Competence of creating statutory pledge over certain kinds of property

220.

Subsection (1) sets out the types of moveable property in respect of which it is not
competent to grant a statutory pledge. A statutory pledge is not competent in respect of
property that is subject to the alternative security regimes specified in that subsection:

» for aircraft and for certain ships (and shares in ships) it is possible to create an
aircraft or ship mortgage, and

» for aircraft objectsit is possible to create an international interest under the Cape
Town Convention as implemented — following ratification by the United Kingdom
on 27 July 2015 — by the International Interestsin Aircraft Equipment (Cape Town
Convention) Regulations 2015 (S.I. 2015/912).
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The Cape Town Convention is an international treaty intended to standardise security
transactions involving certain types of moveable property, and it creates (in particular)
international standards for security interests, and various legal remedies for default in
financing agreements (including repossession).

Subsection (2) limitsthe scope of astatutory pledge over incorporeal moveable property
to the types of property listed in that subsection. However, subsection (3) gives the
Scottish Ministers a regulation-making power to expand the list.

Section 48 — Creation of statutory pledge by registration: general

223.

224.

225.

226.

This section has the effect that a statutory pledge is created by—

e registration of the constitutive document in the Register of Statutory Pledges (see
section 113 of the Act for the meaning of references to “registering” or similar
expressions),

» theproperty being the provider’s property, and
» the property being identifiable as property that is subject to the pledge.

The pledge is only created when each of the requirements is met, regardless of which
occursfirst. It followsfor example that a pledgeis not created at the time of registration
if the property is not the provider’s at that time.

Example

Adam grants a pledge in June to the Haddington Bank over motor vehicles he has
recently acquired, to be listed in a schedule to be given to the Bank. The Bank
registers the pledge in the RSP in July. Adam sends the schedule to the Bank in
August. The statutory pledge is created in August when all three conditions in
subsection (2) are met.

Subsection (3) provides that subsection (2)(b) is subject to section 91 of the Act, with
the effect that registration only countsif it is effective. It is ineffective if the entry in
the statutory pledges record does not include a copy of the constitutive document, the
document isinvalid, or the entry has a seriously misleading inaccuracy.

Subsection (4) further qualifies the effect of this section by making it subject to
section 50 of the Act. The effect of thisisthat a pledge over property yet to be acquired
may be ineffective if the property is acquired after the provider becomes insolvent.

Section 49 — Creation of statutory pledge over added property

227.

228.

229.

230.

This section provides for the creation of the security over property added to a statutory
pledge.

It has the same effect for property added to a pledge by an amendment document as
section 48 hasfor property identified in the constitutive document. See paragraphs 223
and 224 of these Notes.

Subsection (3) sets out that subsection (2)(b) is subject to section 92 of the Act
(dealing with ineffective registration). It has comparable effect to section 48(3) in that
registration only counts if it is effective. However, in this case it is matters relating
to the amendment which are relevant. As such, registration is ineffective if the entry
in the statutory pledges record does not include a copy of the amendment document,
the amendment document isinvalid, or, as a result of the amendment, the entry has an
inaccuracy which is seriously misleading.

Subsection (4) sets out that this section is subject to section 50 of the Act (dealing with
insolvency). It has the same effect as section 48(4) of the Act (see paragraph 226 of
these Notes).
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Section 50 — Creation of statutory pledge: insolvency

231.  Sections 45(4) and 58(5) of the Act set out that the property to be encumbered
as described in the constitutive document of a statutory pledge, or an amendment
document, may be property to be acquired by the provider of the pledge. This section
provides for the effect of the intervening insolvency of the provider.

232.  Subsection (2) provides that a statutory pledge will not be created over property
acquired at a time when the provider is insolvent (as defined in subsection (3)). The
effect is that the property in question is treated as an asset of the provider for the
purposes of the insolvency. It may for example be sold or realised for the benefit of
the creditors as awhole.

233.  Subsection (4) confers a power on the Scottish Ministers to modify subsection (3) by
regulations. That power could for example be used to add a further type of insolvency
to the list in subsection (3).

Property encumbered by statutory pledge: effect of transfer by provider

Section 51 — Property encumbered by statutory pledge: transfer by provider

234.  Thecreation of astatutory pledge will in al casesinvolve the registration of the pledge
in the Register of Statutory Pledges. The result is that the provider of the pledge will
usually keep possession of the encumbered property.

235.  Subsection (1) therefore gives statutory effect to ageneral principle of the law of rights
in security by providing that the statutory pledge will normally continue to encumber
the property if it is transferred. However, there are some exceptions to this—

* whereit is transferred with the explicit written consent of the secured creditor to
the particular transfer in away that meets the conditions of subsection (2),

» whereathird party acting in good faith acquires the property unencumbered under
one of the Act’s protections for innocent acquirers under section 53 to 55, or

» where, in accordance with a provision of the Act, the pledge is otherwise
extinguished by the provider’s transfer to athird party.

236. Thefinal of these —the pledge being otherwise extinguished by the transfer — covers it
being extinguished under the following sections: section 52 (where the secured creditor
has acquiesced intrying to circumvent therules on statutory pledges); section 93 (where
there is a supervening inaccuracy in the register) or section 108 (where property is
erroneously stated not to be encumbered).

237.  Asfar as the exception relating to obtaining the secured creditor’s explicit written
consent to the transfer is concerned, the secured creditor will not be able to agree in
advancethat the provider isfreeto deal with the encumbered property asthey wish. That
would enable the pledge to operate in the same manner as afloating charge. As such—

e Subsection (2) sets out that the consent of the secured creditor must be in writing,
and must relate to the particular transfer. Thus the consent cannot beto atransfer to
any unnamed person, or to a class of persons. It must be a consent to atransfer first
to a specific person, and second to that person taking the property unencumbered
by the pledge. Subsection (2) also requires that the consent must be given not more
than 14 days before the transfer.

e Subsection (3) sets out that the decision on whether or not to give consent must be
at the discretion of the secured creditor. Thus a contractual provision under which
the secured creditor must consent to any or all disposals would be ineffective.
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238.  Where the secured creditor acquiesces in the transfer but outwith the express consent
regime provided for by this section, section 52 will apply and will result in the pledge
being extinguished.

239.  Subsection (4) givesthe Scottish Ministers power to amend the consent provisions. This
would for example enable Ministers to take account of possible future developments
under English law, in relation for example to the fixed/floating characterisation of
chargesin an insolvency.

240.  This section does not apply to possessory (common law) pledge, as the fact that the
secured creditor holds the property limits the provider’s ability to deal freely with the

property.

Section 52 — Extinction of statutory pledge where dealings inconsistent with a fixed
security

241. This section is an anti-avoidance provision. A statutory pledge could become
tantamount to a floating charge if the secured creditor acquiesces in the provider
dealing with property without following the narrow process for express written consent
provided for in section 51. If this does happen, the effect of this section isto extinguish
the statutory pledge.

Section 53 — Acquisition in good faith from seller acting in ordinary course of
business

242.  Sections 53 to 55 provide for circumstances in which a person who acquires corporeal
property in good faith will acquire the property unencumbered by the statutory pledge,
despite the consent mentioned in section 51(2) of the Act not having been obtained.

243. Itisnot likely to be efficient to grant a statutory pledge over stock-in-trade given that
the secured creditor must expressly consent under section 51 of the Act to each intended
transfer unless they want the security to be extinguished under section 52. Even so,
encumbered property may become part of the inventory of a business. For example,
Alistair might grant a statutory pledge over his piano to a bank, and then subsequently
sell the instrument to a music shop. The effect of subsection (1) is that a good faith
purchaser from the shop will be protected.

244.  Encumbered property transferred without the consent of the secured creditor will be
acquired unencumbered by a statutory pledge if two requirements are met—

» Firgt, the transferor must have been acting in the ordinary course of that person’s
business. For example, a motor dealer which only sells vehicles would not on the
face of it be acting in the ordinary course of businessif it sold its office furniture.

e Second, the acquirer must be in good faith at the time of the acquisition. The
acquirer will not be protected if they know that the property is subject to astatutory
pledge.

245.  Subsection (2) makesit clear that the acquirer is not to be deemed to have constructive
knowledge of a statutory pledge for the purposes of this section merely because it is
registered.

246.  Where the requirements of this section are not met (for example, because the property
is acquired from a business acting other than in the usual course of its business), the
person who acquires the property may benefit from other measures, in particular if itis
acquired in good faith for personal or related purposes (see section 54 of the Act), or
the property is amotor vehicle (see section 55 of the Act).
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Section 54 — Acquisition in good faith for personal, domestic or household purposes

247.

248.

249.

250.

This section protects an individual who acquires corporeal property for private or
related purposes.

Subsection (1) sets out that an individual who acquires encumbered property without
the consent of the secured creditor having been obtained will acquire the property
unencumbered if certain conditions are met:

(@) the property must be wholly or mainly acquired for personal, domestic or
household purposes (business purchasers are not protected),

(b) the person must give value for the property acquired, which will normally mean
adequate monetary value (i.e. payment of a purchase price) but also covers by
means, say, of exchanging other property, and

(c) theacquirer must be in good faith.

Subsection (2) makesit clear that the acquirer is not to be deemed to have constructive
knowledge of a statutory pledge for the purposes of this section merely because it is
registered. It followsthat theindividual does not need to search the Register of Statutory
Pledges before acquiring the property.

Subsection (3) alows the Scottish Ministers to introduce a further rule into
subsection (1) that the value of the property at the time of acquisition must not exceed
a specified amount, and then to vary that amount from time to time.

Section 55 — Acquisition in good faith of motor vehicles

251.

252.

253.

This section protects any person who acquires a motor vehicle that is encumbered
property. It is similar in effect to the measures in section 27 of the Hire-Purchase Act
1964 in respect of motor vehicles hired under a hire-purchase contract, or purchased
under a conditional sale agreement.

Example

D Ltd supplies a motor vehicle to Barry under a hire-purchase agreement with
a three-year duration. Barry will not become the owner until he makes the fina
payment at the end of the three years. But after six months Barry sells the vehicle
to Charlotte, who believes that Barry is the owner. Under section 27 of the 1964
Act, Charlotte will become owner of the vehicle if sheisin good faith and is a
private purchaser.

This section achieves the same result where Barry isthe owner of the vehicle but grants
astatutory pledge over it. Charlotte would take the vehicle unencumbered by the pledge
if sheisagood faith private purchaser from Barry.

Subsection (1) sets out four conditions which must be met if the property is to be
acquired unencumbered, despite the consent of the secured creditor to the transfer not
having been obtained:

(8 Thefirst conditionisthat thereis a sale agreement (which could be a conditional
sale agreement) or a hire-purchase agreement in respect of a motor vehicle.

(b) Thesecond condition isthat the motor vehicle must be encumbered property under
a statutory pledge.

(c) The third condition is that the hirer or purchaser of the encumbered property
cannot be carrying on a business described in section 29(2) of the 1964 Act,
namely a business which consists wholly or partly of:

* purchasing motor vehicles for the purpose of offering or exposing them for
sale, or
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e providing finance for purchasing motor vehicles for the purpose of hiring
them under hire-purchase agreements or selling them under conditional sale
agreements.

(d) The fourth condition is that the purchaser or acquirer must be in good faith.
However, subsection (6) makesit clear that the purchaser or acquirer is not to be
regarded as not being in good faith only because the pledge is registered. This
means that they are not expected to check the register.

Where al of these conditions are met, subsection (2) provides that the property
will be acquired unencumbered. Subsection (3) protects the purchaser or hirer by
preventing enforcement of the statutory pledge prior to the property being transferred
in implementation of an earlier hire or sale agreement.

Where a motor dealer transfers a vehicle in a way that results in it becoming
unencumbered by the pledge, subsection (4) entitles the secured creditor to a limited
right of recovery against the motor dealer rather than having to pursue the now
unsecured debt against the provider. Subsection (5) provides that if thisright is relied
upon and the secured creditor receives a payment directly from the motor dealer, the
provider’sliability to the secured creditor is reduced accordingly, but instead the motor
dealership can pursue the provider for the amount paid out.

Example

John grants a statutory pledge over his car to the Ayr bank. He then sells the car to
amotor dealer without the consent of the Bank. The motor dealer is not protected
by subsection (2) because it is a motor dealing business and so should have made
asearch in the Register of Statutory Pledges against John and/or the car. But if the
motor dealer then sellsthe car to aprivate purchaser who is protected then the Bank
is entitled to be compensated by the motor dealer. The motor dealer can in turn try
to recover this money from John, whose debt to the Bank has been reduced.

Theterm “motor vehicle” isdefined in section 29 of the 1964 Act as“any mechanically
propelled vehicle intended or adapted for use on roads’, and that definition is adopted
in subsection (7) for the purposes of this section. The definitions of “conditional sale
agreement” and “ hire-purchase agreement” are also given by referenceto the 1964 Act.

Subsection (8) provides for the Scottish Ministers to be able to exclude by regulations
certain classes of vehicle from the application of this section. Those regulations can
also (but do not have to) exclude vehicles from other purchase protections.

Example

The Driver and Vehicle Licensing Agency requires UK registered vehiclesto have
a vehicle identification number (VIN). If RSP Rules make it compulsory for an
entry in the RSP to include the VIN, making it easier to check whether a particular
vehicle is subject to a pledge, then Ministers might consider that the protection
should not apply (say) to commercia vehicles. They would then be able to either
disapply just the protection in this section in relation to such vehicles or, if desired,
to disapply the protection in other sections too so that the VIN is checked even
when buying from a business seller.

Rightsrelating to matrimonial or family home where relevant to a statutory

pledge

Section 56 — Occupancy and other rightsin family home following grant of
statutory pledge

258.

The Matrimonial Homes (Family Protection) (Scotland) Act 1981 gives spouses who
are not named in the title deeds or on the lease etc. (* non-entitled spouses’) occupancy
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rights in their matrimonial home, and in some circumstances the right to use furniture
and plenishings in the home. Section 22 of the 1981 Act defines “matrimonial home”
to include a caravan or houseboat. It defines “furniture and plenishings’ to mean any
article in the home that is owned or the subject of a hire-purchase arrangement and
which is reasonably necessary to enable the home to be used as a family residence.
Either of these types of moveable corporeal property could be encumbered property for
the purposes of a statutory pledge.

The Civil Partnership Act 2004 makes the equivalent provision for civil partners as the
1981 Act does for spouses. In both cases, the measures in those Acts apply where one
spouse or partner is entitled (or permitted by a third party) to occupy the home, and
the other is not, provided that the property is not one which has been made available
specifically for one spouse or partner to reside in separately from the other.

Section 2 of the 1981 Act and section 102 of the 2004 Act confer ancillary and
consequentia rights on non-entitled spouses and partners. Subsection (2) of section 56
extends this to include the right to make any payment due by the entitled spouse or
partner in respect of a secured obligation relating to the family home, so that the non-
entitled spouse or partner can continue to exercise occupancy rightswithout the secured
creditor attempting to call in the security.

Under section 3 of the 1981 Act and section 103 of the 2004 Act, the non-entitled spouse
or partner may apply to the court for possession or use of furniture and plenishings.
Subject to certain provisos, such an order is not to prejudice the rights of athird party
who has rights to performance of an obligation under an agreement such as a hire-
purchase agreement. Subsection (3) of section 56 extends this so that such an order is
also not to prejudice the rights of a secured creditor. Subsections (4) and (5) simply
insert definitions for the purpose of subsection (3).

Section 6 of the 1981 Act and section 106 of the 2004 Act provide that the continued
exercise of the rights conferred on a non-entitled spouse or partner by those Acts will
(subject to certain exceptions) not be prejudiced by a dealing of the entitled spouse or
partner relating to the home. The effect of subsection (6) is that a dealing will for that
purposeinclude the grant of astatutory pledge over amoveable home, such asacaravan
or houseboat.

Section 8 of the 1981 Act and section 108 of the 2004 Act provide that the rights of a
third party with an interest in the home as a creditor under a secured loan will not be
prejudiced by reason only of the rights of a non-entitled spouse or partner under those
Acts, and allow the creditor to apply to the court for the occupying non-entitled spouse
or partner to be required to make the payments that are due under the loan. However,
thisonly applieswherethe creditor isin good faith and in each case had obtained either:

(@) adeclaration from the entitled spouse or partner that there were no occupancy
rights at the time the security was granted, or

(b) arenunciation of occupancy rights, or aconsent to the granting of the security, by
the non-entitled spouse or partner.

The effect of subsections (7) to (9) isto provide for how the application of those rules
to the grant of a statutory pledge over a moveable home is to operate. Specificaly,
they make provision about what “the time of granting a security” means in the case
of astatutory pledge. Thisis relevant because the explanation set out in the paragraph
immediately above only applies to secured loans granted after 30 December 1985.
While it should be self-evident that a statutory pledge could not have been granted
before that date, defining the time of granting is consistent with the approach taken in
those Actsin relation to heritable securities.
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Assignation, amendment, restriction or extinction of statutory pledge

Section 57 — Assignation of statutory pledge

265.

266.

267.

Subsection (1) confirmsthat astatutory pledge may be assigned (unlessthe partiesagree
otherwise). A pledgeisasecurity rather than aclaim, so Part 1 of the Act does not apply
to the assignation of a pledge. However, subsection (2) provides that assignation must
be by means of a document duly executed or authenticated by the secured creditor.

The effect is that it is not competent to register an assignation of a pledge in the
new Register of Assignations. The pledge will therefore only transfer if the other
requirements of the general law on assignation of rights are met, including, where
required, delivery of the document to the assignee. It would, however, be possible to
correct the RSP to show the assignee as the secured creditor (see sections 96 to 99 of
the Act).

Subsection (3) makes it clear that the default position is that a statutory pledge which
is being enforced can be assigned by the secured creditor, and that the assignee can
continue with the enforcement rather than having to re -commence the enforcement
procedure or re-serve any notice.

Section 58 — Amendment of statutory pledge

268.

269.

270.

271.

272.

This section provides for the amendment of a statutory pledge by an amendment
document.

Subsection (1) providesthat a statutory pledge may only be amended by an amendment
document executed or authenticated by the secured creditor and the provider. Thisis
subject to two exceptions. Firstly, thisis subject to section 59(a): as such, therestriction
of a pledge to only part of the encumbered property, or its complete discharge,
may be effected by means of a written statement by the secured creditor. Secondly,
subsection (2) provides that an amendment document that only adds property to the
encumbered property need not be executed by the secured creditor (becauseit istreated
much the same as the granting of a pledge under a constitutive document).

Added property must be identified in the amendment document (subsection (3)) and
this must be done in the usual way whereby items may be identified by reference to
a class (subsection (4)). As is the case for the congtitutive document for a statutory
pledge, added property may be property to be acquired by the provider (subsection (5)).

Subsections (6)(a) and (7) have the effect that an amendment document that relates to
the addition of property to the encumbered property, or to a variation that increases
the extent of the secured obligation where that is determinable from the statutory
pledges record, is amended only on registration of the amendment document. For these
purposes, “registration” means effective registration (as to which, see section 92 of the
Act).

Under section 88, an amendment document may only be registered where registration
is required in order to effect the change; a document which effects a change off-
register could only be registered by means of a correction. However, subsection (6)(b)
of section 58 recognises that an amendment document which requires to be registered
in order to effect the change may also be making other amendments. For example, an
amendment document could remove property A from the pledge and replace it with
property B. The removal of property A would not ordinarily need to be registered to
take effect, but the addition of property B would. Section 58(6) sets out a default rule
which ensures that both changes take effect at the same time, to avoid creating a gap
during which the creditor hasno security. However, the partieswould be freeto contract
out of thisruleif they wished, meaning that the removal of property A could take effect
off-register earlier if wanted.
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Subsection (8) clarifies that the requirement to identify property in an amendment
document can be satisfied by cross-referring to another document (see paragraph 9 of
these Notes for adiscussion of the term “document”).

Section 59 — Restriction or discharge of statutory pledge

274.

This section provides for the secured creditor to be able to either restrict or discharge a
statutory pledge by way of awritten statement. This can be registered as a correction, if
desired, but does not need to be. See paragraphs 369 and 433 of these Notes for further
details.

Ranking of pledges etc.

Section 60 — Ranking

275.

276.

271.

278.

279.

280.

Thissection providesfor the priority of payment of secured obligationsin acompetition
between creditors. It applies to both possessory (common law) pledges and statutory
pledges, aswell asrightsin security other than a pledge.

Subsection (1) sets out the general rule that a pledge will rank against another security
according towhentheright iscreated, and reflectsthe fundamental principle of property
law prior tempore potior jure (earlier by time, stronger by right).

Example

Patrick grants a statutory pledge over his painting to Quentin on day one. On day
two, Quentin registersthe pledgein the Register of Statutory Pledges and thisisthe
final step in creating the pledge. On day three Patrick creates a possessory pledge
over the same painting by delivering it to Robert. The statutory pledge ranks before
the possessory pledge because the former was created first.

Subsection (2) deals with the case of competing statutory pledges where the property
was not the provider’ sat thetime of the pledge being granted. In such cases, registration
may not be the final step which creates the pledge — the final piece of the puzzle
may be the property becoming the provider’'s (see paragraph 224 of these Notes). A
system which ranked pledges only according to when they are created would result
in them being ranked equally despite one being registered before the other. As such,
subsection (2) provides that the key factor in this instance is to be which pledge was
registered earlier. For these purposes, only effective registration counts. This provision
would apply equally to a statutory pledge created by means of a constitutive document
and to one created by means of an amendment document.

Subsection (3) regulates the ranking of pledges and of rights in security arising by
operation of law (such as the right of arepairer to retain property submitted for repair
as security for payment of the bill) so that the right in security has priority. Thismirrors
the rule between such rightsin security and floating charges, as set out in section 464(2)
of the Companies Act 1985.

Subsection (4) gives apledge priority for the entirety of the sums secured, both current
andfuture. It followsthat thereisno procedure under which aparty can limit the priority
of the secured creditor in a higher ranking pledge by serving a notice to that effect on
the creditor (as is the case for standard securities over land under section 13 of the
Conveyancing and Feudal Reform (Scotland) Act 1970)). The effect is that a party
seeking ahigher ranking security than is otherwise available for sumsnot yet due under
an earlier pledge will have to negotiate a ranking agreement with the creditor in that
pledge.

Subsections (5) and (6) provide for it to be possible to have a ranking agreement in
respect of a pledge and another security right (including ancther pledge), but it needs
to be in writing. Any such agreement will only have contractual effect, and cannot be
registered in the Register of Statutory Pledges.
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Section 61 — Amendment of Companies Act 1985 and of I nsolvency Act 1986

281.

This section amends the Companies Act 1985 and the Insolvency Act 1986 to give
effect for statutory pledges to the general rule that a real right in security (broadly,
a ‘fixed charge’ for insolvency purposes) will, if created prior to the attachment of a
floating charge, rank above the floating charge. It does so in each case by amending
the relevant definitions of “fixed security” in those Acts, with the effect that a fixed
security includes a statutory pledge.

Section 62 — Effect of diligence on pledge

282.

283.

This section governsthe priority of apledge as regards a diligence executed against the
encumbered property. Diligence is the term for various processes of debt enforcement
in Scottish law and includes things such as arrestment or attachment of a debtor’'s
movesabl e property (both of which are effectively seizure mechanisms). Thebasicruleis
prior tempore potior jure (earlier by time, stronger by right). If thediligenceis executed
first then it has priority, and if the statutory pledgeis created first then it prevails.

Subsection (2) providesfor aspecial rulerelating to further voluntary advances made by
the secured creditor after diligence has been executed. It has the effect that an advance
made under a pledge after the diligence is executed does not have priority over the sum
attached by the diligence unless there is a prior contractual obligation or undertaking
to make the advance.

Example

AcmeLtd grantsastatutory pledge over machinery for all sumsdue and becomedue
to the Oban Bank, and the Bank advances £20,000in reliance on the pledge. Louise,
an unsecured creditor of Acme Ltd, then attaches the machinery for a £5,000 debt.
The next day the Bank advances another £8,000 to Acme Ltd. The Bank’s priority
over Louise in respect of the value of the pledged property islimited to the initial
£20,000, unlessit was contractually bound to lend the further £8,000.

Enforcement of pledge

Section 63 — The expression “ pledge” in sections 64 to 77

284.

285.

Sections 64 to 77 set out a statutory framework for the enforcement of both possessory
and statutory pledges.

This section provides that the expression “pledge” for the purposes of those sections
does not include a pledge as defined in section 189(1) of the Consumer Credit Act
1974. The effect isthat 21974 Act pledge (described in that Act asa‘pawn’) fallsto be
enforced under the enforcement regimein respect of loans by pawnbrokersin that Act.

Section 64 — Enforcement of pledge: general

286.

287.

This section sets out, as a general rule, that a pledge can only be enforced using the
methods provided for by the Act.

Example

Barry lends David £1,000, and in exchange David grants a statutory pledge over a
vintage car worth £100,000. The Act does not permit the forfeiture of encumbered
property, and it is therefore unlawful for Barry to require in the event of a default
that the car isforfeited to him so that he receives awindfall worth £99,000.

Subsections (2) and (3) have the effect that a pledge may be enforced in any lawful
manner where the secured obligation is defaulted upon, or in such circumstances are
as agreed in writing by the provider and the secured creditor. For example, the parties
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might agree in writing that the pledge will be enforced only if a certain number of days
have elapsed without the default being remedied.

Subsection (4) requires the secured creditor to conform to reasonable standards
of commercial practice. Similar provision can be found in regulation 24 of the
International Interests in Aircraft Equipment (Cape Town Convention) Regulations
2015 (S.1. 2015/912). What isunreasonabl e for the purposes of subsection (4) will differ
from case to case, but might include taking an excessively long period to complete an
enforcement procedure.

Subsection (4) does not, however, specify to whom the duty to conform to reasonable
standards is owed, and so the general law will apply. The duty might for example be
owed to any of the provider, the debtor (if different), another creditor, or an office-
holder such as the liquidator of a limited company. See also the analogous duties in
sections 68(2), 70(2) and 71(2) on the enforcing creditor to obtain the best reasonably
attainable value where encumbered property is sold, let or licensed.

Subsection (5) provides that the ability to enforce a pledge is subject to section 55(3)
(the prohibition on enforcing a pledge against amotor vehicle beforeit istransferred to
apurchaser or hirer), section 65 (the requirement to serve a pledge enforcement notice)
and section 66 (the requirement for a court order in certain cases).

Section 65 — Pledge enforcement notice

2901

292.

293.

294.

Subsection (1) providesfor apledge enforcement noticeto be served on the provider and
other specified interested persons (if any). This must be done before any enforcement
action can be taken by the secured creditor. A notice would, for example, require to be
served on any person occupying a motorhome or houseboat encumbered by a statutory
pledge. However, subsection (2) provides some exceptions for cases where the secured
creditor does not know, and cannot reasonably be expected to know, of the existence
of certain persons with aright to receive a notice.

Theform of the notice will be set out in regulations made by the Scottish Ministers (see
section 120 for the meaning of “prescribed”). Ministers are able to prescribe different
forms of notice for different categories of provider or occupier (see section 118(1)(b)
which allowsthe regulation-making power to be exercised in away that makes different
provision for different purposes). For example, aform for individua providerswho are
ableto grant apledge under section 46 might contain information on how to obtain legal
advice and the information that the creditor will need to obtain a court order before the
pledge can be enforced. If the form used is not quite the same as the prescribed form, it
may still satisfy the requirement to serve the notice but it is likely that any divergence
would have to betrivial.

Subsection (3) makesit clear that the requirement to serve a pledge enforcement notice
is subject to section 88 of the Consumer Credit Act 1974, which requires a 14-day
default notice (as defined in section 87 of that Act) to be served before the enforcement
of any right in security which is subject to that Act. As such, if the 1974 Act applies
then a default notice under that Act will have to be served 14 days before the pledge
enforcement notice can be served.

The Scottish Ministers are also able by regulations under subsection (4) to require that,
in addition, a pledge enforcement notice must be given to specified persons who have
statutory duties in relation to the provider’'s property (as is the case, for example, in
an insolvency). Exceptions to this may also be provided for (for example, where the
secured creditor does not know, and cannot reasonably be expected to know, of the
existence of the person).
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Section 66 — Whether court order required for enforcement

295.

296.

297.

Subsection (1) confirms that a court order is only required for enforcement in the
circumstances set out.

Under subsection (2), a court order is required before a pledge is enforced against an
individual where the individual is a sole trader and the enforcement is against business
assets.

Subsection (3) deal swith property subject to astatutory pledgewhichisthe sole or main
residence of anindividual, although that will be unusual asapledge can only be granted
over moveable property. It may, however, be relevant on occasion in relation to, say, a
caravan or ahouseboat. A court order isrequired unlessthere is awritten agreement to
enforcement, after the pledge becomes enforceable, between the person in residence,
the provider (if adifferent person) and the secured creditor. If such an order is sought, it
cannot be granted unlessit isreasonable to do so (see subsection (4)), and subsection (5)
sets out some of the factors which may require to be considered by the court.

Section 67 — Secured creditor’ sright to take possession of, or stepsin relation to,
corporeal property

298.

299.

300.

301.

302.

303.

304.

This section provides for the enforcement of a statutory pledge by the secured creditor
following service of a pledge enforcement notice and, where appropriate, following
the obtaining of a court order. It enables the secured creditor to take possession of the
encumbered property from, typically, the provider.

Aswell asthetaking of possession being enabled under subsection (2)(a), subsection (2)
(b) enablesthe creditor to take any reasonabl e stepsnecessary to ensurethat the property
is not disposed of or used in any unauthorised way. Thisisaimed at larger assets such
as machinery where it might be more convenient to sell them on site. The secured
creditor may simply want to immobilise the asset, so that it cannot be removed before
any planned sale.

Possession may only be lawfully taken using one of three methods. First, it may be
taken where consent has been obtained from certain persons. Second, it may be taken
by an authorised person under subsection (7), such as asheriff officer. Thismay or may
not require the consent of the court depending on who holds the property. Third, it may
be taken by the secured creditor personally if authorised by the court.

Subsection (3) deals with the situation where the property is in the possession of an
equal or higher ranking secured creditor, or a creditor who has executed higher or
equivalently ranking diligence against the property. In such cases, that person is the
person whose consent isrelevant if opting for the first method of taking possession. For
example, it may be that the higher ranking creditor does not wish to enforce its security
and so iswilling to give consent.

Subsection (4) dealswith the situation where the property isin the possession of anyone
else. This will usually be the provider, but could be a third party. In such cases, the
provider’sconsent isrequired if opting for the first method of taking possession. Where
the property is held by athird party then that person’s consent is needed as well.

Subsection (6) enables the secured creditor, acting through an authorised person, to
remove any individual from the encumbered property. This might be necessary where
the encumbered property is, for example, a motorhome or houseboat.

Subsection (7) defines “authorised person” for the purposes of this section, but thisis
subject to subsection (8) which enablesthe Scottish Ministersto, by regulations, specify
other persons as authorised persons.
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Section 68 — Secured creditor’sright to sell

305.

306.

307.

This section sets out the standard remedy for the secured creditor following service of
a pledge enforcement notice (and where appropriate the obtaining of a court order):
aright to sell the property at the best reasonably attainable price (subsections (1) and
(2)). The secured creditor will need to be able to convey the encumbered property to
the purchaser, and may first require to take possession of the property under section 67
of the Act.

The secured creditor may also purchase the encumbered property themselves, but only
in the limited circumstances set out in subsection (3).

Subsection (4) requires that the secured creditor holds the proceeds of sale in trust until
they are distributed under section 77 of the Act. It is similar in effect to section 27
of the Conveyancing and Feudal Reform (Scotland) Act 1970, which provides for the
proceeds of saleunder astandard security over land. A standard security isanother form
of subordinate real right in security.

Section 69 — Sale: unencumbered acquisition

308.

309.

310.

This section provides for the effect of a sale of the encumbered property under
section 68 on the rights of:

(a) any creditor under another security that encumbers the property, and

(b) any unsecured creditor who has attached or arrested the property in connection
with enforcing a court order for payment (diligence).

It provides that the purchaser acquires the property free of the pledge that is being
enforced, and of any rights in security or diligence which rank equally with or after
the pledge.

It provides a separate rule for higher ranking rights in security or diligence. These
continue to encumber the property unless the relevant creditor consented to the sale.

Section 70 — Secured creditor’sright to let

311

312.

This section has the effect that where it is lawful to sell encumbered property under
section 68 of the Act, it is aso lawful to lease the property provided it is done for the
best reasonably obtainable income. Just as with a sale, theincomeisto be held in trust
until distributed under section 77.

Subsections (4) and (5) provide for the partiesto be able to agree in writing at any time
to exclude leasing as a remedy available to the secured creditor on enforcement. For
example, the provider may wish to have sale as the sole remedy on the basis that this
would pay off the secured debt more quickly (and the creditor may also favour speed).

Section 71 — Secured creditor’ sright to grant license over intellectual property

313.

A licenceof intellectual property iseffectively alease of that type of property (although
itisnot necessarily exclusive), and this section hastherefore asimilar purpose and effect
for such property as section 70 doesfor property that can beleased — see paragraphs 311
and 312 of these Notes. However, the right to grant alicence over intellectual property
only applies to the extent that the provider themselves would be entitled to do so.

Section 72 — Secured creditor’ s right to protect and manage the property

314.

This section providesfor asecured creditor who is entitled to sell encumbered property
under section 68 to be able to take additional measures to protect etcetera the property
as specified in the section, and to preserve its value. These rights operate in addition
to the rights under section 67(2)(b) to take reasonable steps to ensure that property is
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not disposed of or used in an unauthorised way (which might also be characterised as
aright to protect the property and therefore be covered by subsection (1)).

Section 73 — Secured creditor’ sright to appropriate

315.

316.

317.

318.

319.

Sections 73 to 76 of the Act provide for a secured creditor who has served a
pledge enforcement notice to be able, in specified circumstances, to appropriate the
encumbered property themselves as the means of enforcement of the pledge. Thisis
not the same as forfeiture of the property, which is not permitted. Forfeiture is where
ownership of an asset issimply forfeited altogether, regardless of its value, meaning in
this context that if the value of the item exceeded the debt then the surplus would not
be returned to the debtor. In contrast, appropriation allows ownership to transfer to the
creditor (subject to al interested parties agreeing) but, to the extent that the value of
the item exceeds the debt and costs of enforcement, the creditor is required to return
the surplus to the debtor.

This section provides in subsection (1) for the general right to appropriate. A creditor
who appropriates property becomes the owner of the property.

Subsection (2) excludes appropriation in specified cases. In particular, it prohibits the
appropriation of:

» corporeal property that is not possessed by the creditor (for practical reasons), and

* property wherethevalueisgreater than the amount remaining due under the secured
obligation (including reasonable expenses) without reimbursing the excess.

There is the potential for abuse of a right to appropriate encumbered property, as
the value of the property could greatly exceed the sum due to the secured creditor.
Subsection (2)(b) therefore safeguards the interests of the provider of the pledge by
providing for the secured creditor to be able to appropriate property with avalue greater
than the sum due to the creditor, but only if the creditor holds a sum representing the
excess value in trust pending distribution under section 77 of the Act.

Sections 74 and 75 provide for, respectively, appropriation with, and without, a
prior agreement to the use of appropriation by the secured creditor as a remedy on
enforcement.

Section 74 — Appropriation with prior agreement

320.

321.

322.

323.

Subsections (1) and (2) allow the provider and the secured creditor to agreeinwriting, in
advance of any enforcement of the secured obligation, that the creditor may appropriate
the encumbered property (subject to certain conditions).

An agreement to appropriate may only have effect as respects property in respect of
which the agreement sets out a method of easily determining a reasonable market
price (see subsection (3)). That might include, for example, an agreement in relation to
appropriation of used carswhich statesthat an average of the priceslisted in a specified
used car guide is to be used to determine the value on appropriation.

Under subsection (4), appropriation occurs only at the market value, as determined in
accordance with that agreement, on the date of appropriation. If the value of the item
is more than the secured debt, section 73(2)(b) will apply and the balance must be held
in trust and applied in accordance with the provisions of the Act.

Subsection (5) requires notice of the intended appropriation to be given to the parties
it will affect. The list is self-explanatory, though it should be noted that it may be
expanded by regulations under subsection (9)(a)(i). There are also exemptions under
subsection (6) where the secured creditor does not know, and cannot reasonably be
expected to know, of the existence of certain persons. These can be expanded by
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326.
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regulations under subsection (9)(a)(ii) where a similar exemption is appropriate in
respect of someone added to the list by regulations under subsection (9)(a)(i).

Subsection (7) sets out that the notice of intended appropriation must identify the
property to be appropriated, and specify both the amount owing to the secured creditor
and the amount expected to be obtained by the appropriation. It is recognised that in
cases where the asset is insufficient to meet the full value of the debt, the exact amount
to be obtained by the appropriation may not be known in advance since the asset’s
value isto be based on the date of appropriation. The notice must also give the parties
notice of their right to object (where applicable) and explain the consequences of such
an objection being received within the relevant time limit.

Subsection (8) givesanumber of the parties on whom the naticeis served aright to veto
the appropriation, provided that their objectionisreceived by the secured creditor within
14 days beginning with the day of receipt of the notice of the intended appropriation.
However, the provider and the debtor are excluded from having aright of veto because
the section is concerned with cases where the provider has expressy entered into a
prior agreement allowing appropriation. Where the appropriation is vetoed, the secured
creditor must inform the other recipients of the notice of the intended appropriation that
it isno longer going ahead.

Section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010 provides
for anumber of assumptions as to when documents will be received if they are sent in
certain ways. While these presumptions can be rebutted by evidence to the contrary,
they arelikely to be relevant to a party objecting when calculating if itislikely that the
objection will be received in sufficient time.

Subsection (9)(b) allows the Scottish Ministers by regulations to modify this section so
as to replace the requirements as to what the notice must contain with arequirement to
instead use a form laid out by Ministers in regulations. It also allows them to modify
any such form from time to time.

Section 75 — Appropriation without prior agreement

328.

329.

330.

331.

332.

This section is similar to section 74 but deals with the situation where there is ho prior
agreement to appropriation. Given that thereis no agreement, the provider isentitled to
object in principle to the use of appropriation in respect of the particular encumbered
property, asisthe debtor (who will often, but not always, also be the provider).

Under subsection (2), any appropriation must befor an amount which bearsareasonable
relationship to the market value of the property on the date of the appropriation. Thus
machinery worth £10,000 cannot be appropriated as being worth £1,000. However,
where the value is greater, this is not a complete bar to appropriation: instead, the
balance must be held in trust as envisaged by section 73(2)(b).

Subsection (3) requires notice of the intended appropriation to be given to the partiesit
will affect. Thelist, the exemptions in subsection (4), and the powers in subsection (7)
(8) to expand each of those, are the same as in section 74 (see paragraph 323 of these
Notes).

Subsection (5) sets out the requirements in relation to the notice. These are the same
as section 74 (see paragraph 324 of these Notes) with the only difference being that,
as noted above, every recipient of the notice has a right to object under this section
given that there is no prior agreement. Subsection (7)(b) provides the same ability as
in section 74(9)(b) for the Scottish Ministers to provide that a prescribed formisto be
used instead (see paragraph 327 of these Notes).

Subsection (6) applies the rules about the right of veto. This operates in the same way
as in section 74 (see paragraphs 325 and 326 of these Notes) other than that, as noted
above, every recipient of the notice can exercise the veto under this section.
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Section 76 — Appropriation: unencumbered acquisition

333.

334.

This section provides that any other right in security over, or diligence in respect of, the
encumbered property is extinguished by an appropriation by virtue of section 73 of the
Act. This covers both appropriations with and without prior agreement.

Any other secured creditor or a creditor who has executed diligence will have been
given notice of the intended appropriation under section 74 or 75 of the Act (unlessthe
creditor did not know — or could not reasonably be expected to know — of the security
or diligence). A creditor who is given notice has the right to object and the ability to
veto the appropriation. Failure to do so will result in their security or diligence being
extinguished.

Section 77 — Application of proceeds from enforcement of pledge

335.

336.

337.

338.

330.

340.

341.

This section provides for the distribution of any proceeds received by the secured
creditor as aresult of enforcing a possessory or statutory pledge.

Subsection (1) provides that the secured creditor must first pay the expenses of the
enforcement, and then pay the sums due to secured creditors or creditors who have
executed diligence (with subsection (2) providing that payments are to be made in
accordance with the priority of their claims). Any residueis paid to the provider (seein
that respect paragraph (b) of the definition of “provider” in section 113(1) of the Act).

Payments are to be abated in equal proportions where full payment is not possible (see
subsection (4)).

Example

The encumbered property is sold for £100,000. There are two equal ranking rights
in security. Jack is owed £200,000. Jill is owed £50,000. Jack is paid £80,000 and
Jill £20,000, which is 40% of what is due to each of them.

Subsection (3), however, provides that no payment is to be made to creditors with a
higher ranking security or diligence than the pledge being enforced unless they have
consented to the enforcement. If they have not consented then their right still subsists,
and that will affect the marketability of the encumbered property (see section 69(3) in
that respect). It might mean, for example, that isonly practicablefor the secured creditor
to lease the encumbered property.

Subsections (5) and (6) provide for the situation, likely to be uncommon, where it is
unclear who isto be paid. The effect isthat the secured creditor must consign an amount
in court for the benefit of the person who appears to have the best right to the payment.

Subsections (7) and (8) provide for statements to be given to relevant parties as to
how the proceeds as awhole have been distributed. Under subsection (10), the Scottish
Ministers have a power to expand this list to include specified persons who have
statutory duties in relation to the provider’s property (as is the case, for example, in
an insolvency).

Subsection (9) applies the rule about statements to let or licenced property. In those
cases, it will not just be a one-off statement that is required. As such, the rule is
that a statement must be given every month, beginning with the month after the first
enforcement proceeds are received.

Section 78 — Mandatory application for removal of an entry from the statutory
pledgesrecord

342.

This section imposes a duty on the secured creditor of a statutory pledge to apply under
section 96 of the Act for the correction of the RSP where the pledge is extinguished by
any of the enforcement of the pledge, enforcement of any other secured right, or the
enforcement of diligence.
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Example

Adam grants a statutory pledge for adebt of £10,000 to Eve over machinery. Adam
then grants a second-ranking statutory pledge to Cain for adebt of £5,000 over the
same machinery. Adam subseguently defaults on his secured obligation to Cain.

Eve consents to Cain enforcing the second pledge subject to Eve, as higher ranking
creditor, being paid from the proceeds. The plant and machinery issold for £20,000.
Cain divides the proceeds so that Eve is paid £10,000, Cain keeps £5,000, and the
remaining £5,000 is paid to Adam.

Eve and Cain are both subject to aduty to remove their pledges from the statutory
pledges record.

Liability for loss due to enfor cement

Section 79 — Liability for loss suffered by virtue of enforcement

343.

344.

This section imposes liability on the secured creditor for failing in any duty imposed by
the Act onthecreditor inrelation to the enforcement of apossessory or statutory pledge.

Subsection (2) restricts liability in the specified cases, but does not exclude liability for
non-patrimonial loss. Theeffect isthat there may be circumstanceswhere compensation
for pain and suffering (solatium) could be claimed (for example, by the provider
following the taking of possession of a houseboat which constituted the family home
in an unlawful manner).

Service of documentsfor purposes of this Chapter

Section 80 — Service of documents for purposes of this Chapter

345.

346.

347.

Section 26 of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out
some rules about service of documents which can be relied upon when authorised or
required to send something in or under an Act of the Scottish Parliament, unless the
Act or the context requires otherwise.

Section 80 of the Act provides that the provider and the secured creditor can agree that
service may or must be in accordance with this section instead, provided that they do
so in writing. Thus, for example, the parties might provide that an enforcement notice
may only be sent by registered delivery. An agreement under this section could be (for
example) included in the constitutive document for the statutory pledge.

Subsection (4) has the effect that where service cannot be effected in accordance with
the agreement then the default rulesin the 2010 Act will apply. The provisions in that
Act about how things may be sent are not stated to be exhaustive, but the deeming rules
about when things will be taken to be received apply only where a method specified
in that section is used.
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