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DRAFT SCOTTISH STATUTORY INSTRUMENTS

2014 No.

EDUCATION

The Provision of Early Learning and Childcare
(Specified Children) (Scotland) Order 2014

Made       -      -      -      -

Coming into force       -      - 1st August 2014

The Scottish Ministers make the following order in exercise of the powers conferred on them by
sections 47(2)(c)(ii) and (4) of the Children and Young People (Scotland) Act 2014(1), and all other
powers enabling them to do so.
In accordance with section 99(2) of that Act, a draft of this instrument has been laid before and
approved by resolution of the Scottish Parliament.

Citation, commencement, interpretation and application

1.—(1)  This Order may be cited as the Provision of Early Learning and Childcare (Specified
Children) (Scotland) Order 2014 and shall come into force on 1st August 2014.

(2)  In this Order—
“parent” has the meaning given in section 135(1) of the 1980 Act(2);
“qualifying benefit” means—
(a) income support under the Social Security Contributions and Benefits Act 1992(3);
(b) an income-based jobseeker’s allowance (payable under the Jobseekers Act 1995(4));
(c) income-related employment and support allowance under Part 1 of the Welfare Reform

Act 2007(5);

(1) 2014 asp 8.
(2) 1980 c.44; the definition of “parent” was amended by the Children (Scotland) Act 1995 (c.36), Schedule 4, paragraph 28(5)(a).
(3) 1992 c.4; section 124 (which provides for income support) was amended by the Jobseekers Act 1995 (c.18), section 41 and

Schedules 2 and 3 and by the Welfare Reform and Pensions Act 1999 (c.30), section 70 and Schedule 8, Part IV, paragraph 28.
(4) 1995 c.18.
(5) 2007 c.5; income-related employment and support allowance is defined in section 1 of the Welfare Reform Act 2007.
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(d) incapacity benefit under Part II of the Social Security Contributions and Benefits Act
1992(6);

(e) severe disablement allowance under the Social Security Contributions and Benefits Act
1992(7);

(f) state pension credit payable under the State Pension Credit Act 2002(8);
“school year” means a period of 12 months commencing on 1st August of any year;
“specified description” means specified description for the purposes of section 47(2)(c)(ii) of
the 2014 Act (power to specify a description of children under school age and who have not
commenced attendance at primary school (other than at a nursery class in such a school) who
are entitled to be provided with early learning and childcare);
“starting point for 3 year olds”, in relation to a child, means—
(a) where a child’s third birthday falls in the period beginning 1st March and ending on 31st

August, the first day of the autumn term occurring in that year;
(b) where a child’s third birthday falls in the period beginning 1st September and ending on

31st December, the first day of the spring term immediately following that birthday; and
(c) where a child’s third birthday falls in the period beginning 1st January and ending on

the last day of February, the first day of the summer term immediately following that
birthday;

“starting point for 2 year olds”, in relation to a child, means—
(a) where a child’s second birthday falls in the period beginning 1st March and ending on

31st August, the first day of the autumn term occurring in that year;
(b) where a child’s second birthday falls in the period beginning 1st September and ending on

31st December, the first day of the spring term immediately following that birthday; and
(c) where a child’s second birthday falls in the period beginning 1st January and ending on

the last day of February, the first day of the summer term immediately following that
birthday;

“the 2014 Act” means the Children and Young People (Scotland) Act 2014.
(3)  For the purposes of this Order the terms of a school year shall be taken to commence during

the following periods—
as respects the autumn term, the period beginning 1st August and ending on 31st December;
as respects the spring term, the period beginning 1st January and ending on the last day of
February; and
as respects the summer term, the period beginning 1st March and ending on 31st July.

(4)  Article 2(2) and (3) of this Order apply to a child where their second birthday falls on or
after 1st March 2014.

(6) 1992 c.4; sections 30A to E (which deal with incapacity benefit) were inserted into the Social Security Contributions and
Benefits Act 1992 by the Social Security (Incapacity for Work) Act 1994 (c.18).

(7) 1992 c.4; severe disablement allowance under section 68 of the Social Security Contributions and Benefits Act 1992 (SSCBA).
It was abolished for new claims in April 2001 by virtue of the repeal of sections 68 and 69 of the SSCBA, effected by section 65
of the Welfare Reform and Pensions Act 1999 (c. 30) (WRPA 1999). Article 4(a) of the WRPA 1999 (Commencement No.
9, and Transitional and Savings Provisions) Order 2000 (S.I. 2000/2958) provided for entitlement to severe disablement
allowance to remain in place for persons aged over 20 on 6th April 2001 on any day of incapacity for work in that period
of incapacity for work. Under regulation 19 of the Social Security (Incapacity Benefit) Regulations 1994 (S.I. 1994/2946),
severe disablement allowance claimants who were below the age of 20 years on 6th April 2001 were transferred to long-term
incapacity benefit from 6th April 2002. No claim was required. Older claimants remained on severe disablement allowance.

(8) 2002 c.16.
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Description of children entitled to be provided with mandatory amount of early learning and
childcare

2.—(1)  A child is of a specified description if the child—
(a) has attained the starting point for 3 year olds; and
(b) does not fall within paragraph (6).

(2)  A child is of a specified description if—
(a) the child has attained the starting point for 2 year olds but has not attained the starting

point for 3 year olds; and
(b) the child’s parent is in receipt of one or more qualifying benefits on the day on which the

child attains the starting point for 2 year olds.
(3)  A child is of a specified description if—

(a) the child has attained the starting point for 2 year olds but has not attained the starting
point for 3 year olds; and

(b) the child’s parent starts receiving one or more qualifying benefits after the starting point
for 2 year olds.

(4)  Where paragraph (3) of this article applies the child shall be of a specified description from
the first day of the term of the school year commencing immediately after the child’s parent first
receives one or more qualifying benefits.

(5)  A child shall remain of a specified description by virtue of paragraphs (2) and (3) of this
article notwithstanding that a child’s parent ceases to be in receipt of one or more qualifying benefits.

(6)  A child falls within this paragraph where—
(a) the child’s birthday falls in the period beginning on 1st August and ending on 31st

December; and
(b) the date of commencement of the school year in the year of the child’s fifth birthday has

been reached.

Circumstances in which child does not (or is no longer to) fall within section 47(3) of the
2014 Act

3.—(1)  For the purposes of section 47(4) of the 2014 Act (circumstances in which child does not
(or is no longer to) fall within section 47(3) of the 2014 Act), the circumstances are that the child
falls within paragraph (2).

(2)  A child falls within this paragraph where—
(a) the child’s birthday falls in the period beginning on 1st August and ending on 31st

December; and
(b) the date of commencement of the school year in the year of the child’s fifth birthday has

been reached.

Revocation

4. The Provision of School Education for Children Under School Age (Prescribed Children)
(Scotland) Order 2002(9) and the Provision of School Education for Children under School Age
(Prescribed Children) (Scotland) Amendment Order 2007(10) are revoked.

(9) S.S.I. 2002/90 as amended by S.S.I. 2007/396.
(10) S.S.I. 2007/396.
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St Andrew’s House,
Edinburgh
Date

Name
Authorised to sign by the Scottish Ministers
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EXPLANATORY NOTE

(This note is not part of the Order)

Section 47(1) of the Children and Young People (Scotland) Act 2014 (the 2014 Act) imposes a duty
on an education authority to secure, in pursuance of its duty under section 1(1) of the Education
(Scotland) Act 1980 (the 1980 Act), that the mandatory amount (as defined in section 48 of the 2014
Act) of early learning and childcare is made available for each eligible pre-school child belonging
to its area.
Section 47(2) of the 2014 Act defines “eligible pre-school child”. It means a child who is
under school age, has not commenced attendance at a primary school, and either falls within
subsection 47(3) of the 2014 Act or is within such age range, or is of such other description, as the
Scottish Ministers may by order specify. This Order specifies those children who are eligible pre-
school children for the purposes of section 47(2)(c)(ii) of the 2014 Act and therefore entitled to the
mandatory amount of early learning and childcare. The Order also sets out the circumstances when
a child is no longer an eligible pre-school child and therefore stops being entitled to the mandatory
amount of early learning and childcare.
Article 2 describes an eligible pre-school child. Article 2(1) provides that children will be eligible
pre-school children from the first term after their 3rd birthday (unless the child’s birthday falls in
August when they will be eligible from the autumn term). Therefore, those children who turned 3
between 1st March 2014 and 31st August 2014 will be entitled to early learning and childcare from
the first day of the autumn term 2014. Those children who were entitled to pre-school education
by virtue of being a child of a prescribed description under the Provision of School Education
for Children under School Age (Prescribed Children) (Scotland) Order 2002 (which is revoked by
article 4 of this Order) will be eligible pre-school children under article 2(1) and therefore entitled
to early learning and childcare from August 2014; this is so because such children will satisfy the
requirements in article 2(1)(a).
Article 2(2) provides that children are also eligible pre-school children from the start of the term
following their second birthday where their parents are in receipt of certain qualifying benefits (as
defined in article 1(2)). Article 2(3) provides that children are eligible pre-school children from the
start of the term following their second birthday where their parents only start receiving one or more
qualifying benefits after the starting point for 2 year olds has occurred and in those circumstances
the child will be eligible the term after their parent starts receiving those qualifying benefits (article
2(4)).
Article 1(4) provides that article 2(2) and (3) apply to a child who had their second birthday on or
after 1st March 2014. Article 2(4) provides that a child remains an eligible pre-school child by virtue
of article 2(2) and (3) even if the child’s parent, subsequent to the child commencing early learning
and childcare, ceases to be in receipt of qualifying benefits.
In terms of section 47(2)(a) and (b) of the 2014 Act, a child remains an eligible pre-school child
whilst they are under school age and have not commenced attendance at a primary school. “School
age” is defined in section 97(3) of the 2014 Act by reference to section 135(1) of the 1980 Act which
requires the term to be construed in accordance with section 31 of the 1980 Act. Section 31 of the
1980 Act defines “school age” as being between the ages of 5 and 16 but is qualified by section 32(3)
of the 1980 Act which provides that children who turn 5 during the course of a school year are
deemed to be under 5 until the start of the school year following their 5th birthday.
Article 2(6) deals with the situation where children do not attend primary school when they are first
eligible to do so. The effect of section 32(6) of the 1980 Act is that children may start school younger
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than 5 (generally those who turn 5 between August and February) where the child’s parent chooses
to do so. Article 2(6) makes provision in relation to children who have their fifth birthday on or after
the start of the school year and whose parents opt to defer entry to primary school to the following
school year. The effect is that those children whose 5th birthday falls in the period beginning on 1st
August and ending on 31st December are not eligible pre-school children and therefore not entitled
to early learning and childcare for the deferred year. Those children whose 5th birthday falls in
January or February will continue to be eligible pre-school children and entitled to the mandatory
amount of early learning and childcare during the deferred year given that they will still be under
school age (or deemed to be still be under school age by virtue of section 32(3) of the 1980 Act)
and not have commenced attendance at primary school, in accordance with section 47(2)(a) and (b)
of the 2014 Act.
Section 47(3) of the 2014 Act provides that subject to subsection (4), a child falls within
subsection (3) (and therefore is an eligible pre-school child and entitled to early learning and
childcare) if the child is aged 2 or over and is or has been at any time since the child’s 2nd birthday
looked after by the local authority, the subject of a kinship care order (defined in section 72(1) of
the 2014 Act) or a child falling within section 71(3)(f) of the 2014 Act (that is a child who has a
guardian by virtue of an appointment under section 7 of the Children (Scotland) Act 1995).
Subsection (4) of section 47 of the 2014 Act enables the Scottish Ministers by order to provide that
a child aged 4 or over does not (or is no longer to) fall within subsection (3) in such circumstances
as may be specified in the order. Article 3 specifies the circumstances when a child no longer falls
within subsection (3) of section 47. The circumstances are the same as those children who derive
eligibility under article 2(1), namely the circumstances set out in article 2(6) of the Order (those
children whose 5th birthday falls in the period beginning on 1st August and ending on 31st December
will no longer be eligible pre-school children and therefore not entitled to early learning and childcare
for the deferred year).
Article 4 revokes the Provision of School Education for Children under School Age (Prescribed
Children) (Scotland) Order 2002 and the Provision of School Education for Children under School
Age (Prescribed Children) (Scotland) Amendment Order 2007.
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