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Income and Corporation Taxes Act 1988
1988 CHAPTER 1

PART XVIII

DOUBLE TAXATION RELIEF

CHAPTER III

MISCELLANEOUS PROVISIONS

812 Withdrawal of right to tax credit of certain non-resident companies connected
with unitary states

(1) In any case where—
(a) a company has, or is an associated company of a company which has, a

qualifying presence in a unitary state, and
(b) at any time when it or its associated company has such a qualifying presence,

the company is entitled by virtue of arrangements having effect under
section 788(1) to a tax credit in respect of qualifying distributions made to it
by companies which are resident in the United Kingdom which is equal to one
half of the tax credit to which an individual resident in the United Kingdom
would be entitled in respect of such distributions,

then, notwithstanding anything to the contrary in the arrangements, the company
shall not be entitled to claim under section 231(3) to have that tax credit set against
the income tax chargeable on its income for the year of assessment in which the
distribution is made or, where the credit exceeds that income tax, to have the excess
paid to it.

(2) In this section and sections 813 and 814, “unitary state” means a province, state or
other part of a territory outside the United Kingdom with the government of which the
arrangements referred to in subsection (1) above have been made which, in taxing the
income or profits of companies from sources within that province, state or other part,
takes into account, or is entitled to take into account, income, receipts, deductions,
outgoings or assets of such companies, or associated companies of such companies,
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arising, expended or situated, as the case may be, outside that territory and which has
been prescribed under subsection (6) below as a unitary state for the purposes of this
subsection.

(3) A company shall be treated as having a qualifying presence in a unitary state if it is
a member of a group and, in any period for which members of the group make up
their accounts ending after the relevant date, 7½ per cent. or more in value of the
property, payroll or sales of such members situated in, attributable to or derived from
the territory outside the United Kingdom, of which that state is a province, state or
other part, are situated in, attributable to or derived from that state.

(4) For the purposes of subsection (3) above—
(a) 7½ per cent. or more in value of such property, payroll or sales as are referred

to in that subsection shall be treated as being situated in, attributable to or
derived from the state there referred to, unless, on making any claim under
section 231(3), the claimant proves otherwise to the satisfaction of the Board;
and

(b) the value of the property, payroll or sales of a company shall be taken to be the
value as shown in its accounts for the period in question and for this purpose
the value of any property consisting of an interest in another member of the
group or of any sales made to another such member shall be disregarded.

(5) Except where the context otherwise requires, in this section and sections 813 to 815—
(a) “arrangements” means the arrangements referred to in subsection (1) above;
(b) “group” and “member of a group” shall be construed in accordance with

section 272(1) of the 1970 Act with the omission of the restriction in
paragraph (a) of that subsection and the substitution of the words “51 per
cent.” for the words “75 per cent.” wherever they occur;

(c) section 839 applies;
(d) section 416 applies with the substitution of the words “six years” for “one

year” in subsection (1); and
(e) “the relevant date” means the earliest of the following dates—

(i) the date on which this section comes into force;
(ii) the earliest date on which a distribution could have been made in

relation to which the provisions of this section and sections 813 and
814 are applied by an order under this section;

(iii) the earliest date on which a distribution could have been made in
relation to which the provisions of section 54 of the Finance Act 1985
were applied by an order under that section.

(6) The Treasury may by order prescribe those provinces, states or other parts of a territory
outside the United Kingdom which are to be treated as unitary states for the purposes
of subsection (2) above, but no province, state or other part of such a territory shall
be so prescribed which only takes into account such income, receipts, deductions,
outgoings or assets as are mentioned in that subsection—

(a) if the associated company was incorporated under the law of the territory; or
(b) for the purpose of granting relief in taxing dividends received by companies.

(7) The Treasury may by order prescribe that for subsections (3) and (4) above (or for
those subsections as they have effect at any time) there shall be substituted either the
following provisions—
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“(3) A company shall be treated as having a qualifying presence in a unitary state
if it is subject to tax in such a state for any period ending after the relevant
date for which that state charges tax.

(4) For the purposes of subsection (3) above a company shall be regarded as
subject to tax in a unitary state if it is liable there to a tax charged on its income
or profits by whatever name called and shall be treated as so charged unless
it proves otherwise to the satisfaction of the Board.”;

or the following provisions—

“(3) A company shall be treated as having a qualifying presence in a unitary state if
it has its principal place of business in such a state at any time after the relevant
date.

(4) For the purposes of subsection (3) above—
(a) a company shall be treated as having its principal place of business in a

unitary state unless it proves otherwise to the satisfaction of the Board;
and

(b) the principal place of business of a company shall include both
the place where central management and control of the company is
exercised and the place where the immediate day-to-day management
of the company as a whole is exercised.”.

(8) The provisions of this section and sections 813 to 815 shall come into force on such
date as the Treasury may by order appoint and the Treasury may in the order prescribe
that those provisions shall apply in relation to distributions made, in accounting
periods ending after 5th April 1988, before the date on which the order is made.

(9) No order shall be made under this section unless a draft of it has been laid before and
approved by a resolution of the House of Commons.


