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Further and Higher Education
(Scotland) Act 1992

1992 CHAPTER 37

PART I S

FURTHER EDUCATION

CHAPTER III S

COLLEGES OF FURTHER EDUCATION

Management of colleges

11 First transfer of colleges. S

(1) With effect from 1st April 1993 or such other date as the Secretary of State may by
order appoint (in this section referred to as “the first transfer date”) each college of
further education as may be prescribed shall cease to be under the management of
the education authority which, immediately before that date, was responsible for its
management, and the college council for each such college shall, with effect from that
date, cease to exist.

(2) With effect from the first transfer date there shall be established for each college of
further education prescribed by an order made under subsection (1) above a body
corporate to be known as “the Board of Management of” that college.

(3) The education authority which, immediately before the first transfer date, was
responsible for the management of such a college of further education shall, on
that date or as soon as is reasonably practicable thereafter, provide to the board of
management of the college all such information held by the authority, or available to
it, as relates to the college, its administration, management, fabric, students and staff.
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(4) Nothing in subsection (3) above shall require the disclosure of any information in
contravention of any provision contained in any enactment (including an enactment
contained in a subordinate instrument) restricting or prohibiting the disclosure of such
information.

(5) A college of further education shall not be prescribed under subsection (1) above
unless it provides at least one full-time programme of further education.

Commencement Information
I1 S. 11 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 1

12 Boards of management. S

(1) A board of management shall have the duty of—
(a) managing and conducting their college; and
(b) ensuring that their college provides (either by itself or by arrangement with

any other person) suitable and efficient further education to students of the
college,

and in carrying out their duty under paragraph (b) above, the board shall have regard
to the provision [F1of managing and conducting their college.]

(2) A board of management shall have the power—
(a) to provide or secure the provision of further education (within the meaning of

section 1(5)(b) of the 1980 Act);
[F2(aa) to provide part-time and full-time courses of instruction for persons of school

age;]
(b) to charge fees for or in connection with the provision by them of any form

of further education [F3or any course of instruction provided under sub-
paragraph (aa)];

(c) to provide to students of the college such assistance of a financial or other
nature (including waiving or granting remission of fees) as they may consider
appropriate;

(d) for the purpose of the administration and management of the college, to
receive any property, rights, liabilities and obligations transferred to the board
under or in pursuance of any provision of this Part of this Act [F4or of the
Further and Higher Education (Scotland) Act 2005];

(e) to provide facilities of any description appearing to the board to be necessary
or expedient for the purpose of or in connection with the carrying on of
any of the activities mentioned in this subsection or in subsection (1) above
(including boarding accommodation and recreational facilities for students
and staff and facilities to meet the needs of students who have learning
difficulties and disabled staff);

(f) to supply goods and services;
(g) subject to subsection (7)(a) below and section 18 of this Act, to acquire, hold

and dispose of land and other property;
(h) to enter into contracts, including in particular—

(i) contracts for the employment of teachers and other staff for the
purpose of or in connection with the carrying on of any such activities
as are mentioned in this subsection or in subsection (1) above; and

http://www.legislation.gov.uk/id/ukpga/1992/37/section/11
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/1


Further and Higher Education (Scotland) Act 1992 (c. 37)
Part I – Further Education
Chapter III – Colleges of Further Education
Document Generated: 2024-06-26

3

Changes to legislation: There are currently no known outstanding effects for the Further
and Higher Education (Scotland) Act 1992, Chapter III. (See end of Document for details)

(ii) contracts with respect to the carrying on by the board of any of such
activities;

(i) to form or promote, or to join with any other person in forming or promoting,
companies [F5under the Companies Act 2006];

(j) subject to subsection (7)(a) below and the said section 18, to borrow such sums
as the board think fit for the purpose of carrying on any of the activities they
have power to carry on or for meeting any liability or obligation transferred
to them under or in pursuance of any provision of this Part of this Act and, in
connection with such borrowing, to grant such security or give such guarantee
or indemnity as they think fit;

(k) to invest any sums not immediately required by the board for the purpose of
their carrying on any of the activities which they have power to carry on or for
meeting any liability or obligation transferred to them under or in pursuance
of any provision of this Part of this Act;

(l) subject to subsection (7)(a) below and the said section 18, to raise funds,
accept gifts of money, land or other property and apply it to, or hold or
administer it in trust for, the purpose of carrying on any of the activities which
they have power to carry on; and

(m) to do all such other things as are calculated to facilitate or are incidental or
conducive to the carrying on of any of the activities which the board have
power to carry on.

(3) In carrying out their functions under this section a board of management shall have
regard to the requirements of persons F6... who have learning difficulties.

(4) A board of management may delegate the performance of any of their functions to
their chairman, to any committee appointed by them or to any member of their staff.

[F7(4A) A board of management of a regional college is to pay to the chairing member
appointed under paragraph 3(2)(a) of Schedule 2 such remuneration as the Scottish
Ministers may in each case determine.]

(5) A board of management may pay to persons appointed to be members of the board such
allowances and expenses as they may determine; and any allowances and expenses to
be paid by virtue of this subsection shall be calculated by reference to such criteria as
the Secretary of State may determine.

(6) A board of management shall make such reports or returns and give such information
to the Secretary of State as he may require for the purposes of the exercise of his
powers and the performance of his duties under this Part of this Act.

(7) A board of management shall not, without the prior consent, given in writing, of the
Secretary of State —

(a) borrow money from any source, give any guarantee or indemnity or create
any trust or security over or in respect of any of their property; or

(b) effect any material change in the character of their college.

(8) The Secretary of State may by order amend the provisions of subsection (2) above by
varying, adding to or removing the powers conferred by that subsection.

(9) An order shall not be made under subsection (8) above unless the Secretary of State
has consulted such persons or organisations appearing to him to be representative of
boards of management and such other persons as appear to him to be appropriate as
to the amendments proposed to be made by the order.
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(10) Schedule 2 to this Act shall have effect with respect to the constitution and proceedings
of and other matters relating to every board of management established in pursuance
of any provision of this Part of this Act.

Textual Amendments
F1 Words in s. 12(1) substituted (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp

6), s. 36(2), Sch. 3 para. 6(1)(b)(i); S.S.I. 2005/419, art. 2(1)
F2 S. 12(2)(aa) inserted (14.11.2003) by Further and Higher Education (Scotland) Act 1992 Amendment

Order 2003 (S.S.I. 2003/487), arts. 1, 2(2)
F3 Words in s. 12(2)(b) inserted (14.11.2003) by Further and Higher Education (Scotland) Act 1992

Amendment Order 2003 (S.S.I. 2003/487), arts. 1, 2(3)
F4 Words in s. 12(2)(d) inserted (1.5.2014) by Post-16 Education (Scotland) Act 2013 (asp 12), s. 23(2),

Sch. para. 2(4)(a); S.S.I. 2014/79, art. 2(1), Sch. 1
F5 Words in s. 12(2)(i) substituted (1.10.2009) by The Companies Act 2006 (Consequential Amendments,

Transitional Provisions and Savings) Order 2009 (S.I. 2009/1941), art. 1(2), Sch. 1 para. 132 (with art.
10)

F6 Words in s. 12(3) repealed (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6),
s. 36(2), Sch. 3 para. 6(1)(b)(ii); S.S.I. 2005/419, art. 2(1)

F7 S. 12(4A) inserted (3.3.2014) by Post-16 Education (Scotland) Act 2013 (asp 12), s. 23(2), Sch. para.
2(4)(b); S.S.I. 2014/21, art. 2, Sch. 1

Commencement Information
I2 S. 12 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch.1

13 Subsequent transfers of colleges. S

(1) As regards any college of further education which is under the management of an
education authority and in respect of which the management is not transferred from
the authority on the first transfer date, the Secretary of State may by order appoint a
date with effect from which the college shall cease to be under the management of
such education authority.

(2) An order appointing a date under subsection (1) above for the purposes of a college of
further education shall establish, with effect from such date as the Secretary of State
may prescribe, a body corporate to be known as “the Board of Management of” the
college.

(3) An order made under subsection (1) above may provide that such of the provisions of
this Part of this Act as appear to the Secretary of State to be necessary or expedient
shall, subject to such modifications as appear to him to be appropriate, apply to the
transfer of the college.

(4) The provisions referred to in subsection (3) above may include any provision
restricting the right of an education authority—

(a) to enter into certain contracts; and
(b) to dispose of or remove or cause to be removed or enter into any agreement

or unilateral obligation for the disposal or removal of certain property,
and for the purposes of any modification made under the said subsection (3), any
reference in any provision of this Part of this Act to 21st or, as the case may be, 22nd
March 1991 shall be construed, respectively, as a reference to the date of or, as the

http://www.legislation.gov.uk/id/asp/2005/6
http://www.legislation.gov.uk/id/asp/2005/6
http://www.legislation.gov.uk/id/asp/2005/6/section/36/2
http://www.legislation.gov.uk/id/asp/2005/6/schedule/3/paragraph/6/1/b/i
http://www.legislation.gov.uk/id/ssi/2005/419
http://www.legislation.gov.uk/id/ssi/2005/419/article/2/1
http://www.legislation.gov.uk/id/ssi/2003/487
http://www.legislation.gov.uk/id/ssi/2003/487
http://www.legislation.gov.uk/id/ssi/2003/487/article/1
http://www.legislation.gov.uk/id/ssi/2003/487/article/2/2
http://www.legislation.gov.uk/id/ssi/2003/487
http://www.legislation.gov.uk/id/ssi/2003/487
http://www.legislation.gov.uk/id/ssi/2003/487/article/1
http://www.legislation.gov.uk/id/ssi/2003/487/article/2/3
http://www.legislation.gov.uk/id/asp/2013/12
http://www.legislation.gov.uk/id/asp/2013/12/section/23/2
http://www.legislation.gov.uk/id/asp/2013/12/schedule/paragraph/2/4/a
http://www.legislation.gov.uk/id/ssi/2014/79
http://www.legislation.gov.uk/id/ssi/2014/79/article/2/1
http://www.legislation.gov.uk/id/ssi/2014/79/schedule/1
http://www.legislation.gov.uk/id/uksi/2009/1941
http://www.legislation.gov.uk/id/uksi/2009/1941
http://www.legislation.gov.uk/id/uksi/2009/1941/article/1/2
http://www.legislation.gov.uk/id/uksi/2009/1941/schedule/1/paragraph/132
http://www.legislation.gov.uk/id/uksi/2009/1941/article/10
http://www.legislation.gov.uk/id/uksi/2009/1941/article/10
http://www.legislation.gov.uk/id/asp/2005/6
http://www.legislation.gov.uk/id/asp/2005/6/section/36/2
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http://www.legislation.gov.uk/id/ssi/2005/419/article/2/1
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http://www.legislation.gov.uk/id/asp/2013/12/schedule/paragraph/2/4/b
http://www.legislation.gov.uk/id/asp/2013/12/schedule/paragraph/2/4/b
http://www.legislation.gov.uk/id/ssi/2014/21
http://www.legislation.gov.uk/id/ssi/2014/21/article/2
http://www.legislation.gov.uk/id/ssi/2014/21/schedule/1
http://www.legislation.gov.uk/id/uksi/1992/817
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case may be, the date following an announcement by the [F8Scottish Ministers to the
Scottish Parliament that they intend to exercise their] power under this section.

(5) For the purposes of any modification made by virtue of subsection (3) above to
section 33 of this Act, the reference in that section to 4th November 1991 shall
be construed as a reference to the date of such announcement as is mentioned in
subsection (4) above.

(6) An order shall not be made under subsection (1) above as regards a college of further
education unless, at the date the order is made, the college is providing at least one
full-time programme of further education.

Textual Amendments
F8 Words in s. 13(4) substituted (1.7.1999) by S.I. 1999/1820, arts. 1(3)(c), 4, Sch. 2 Pt. I para. 108(2)

Commencement Information
I3 S. 13 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

14 Transfer of colleges of further education not under local authority
management. S

(1) This section applies to any college of further education which—
(a) is not under the management of a board of management or of an education

authority;
(b) provides at least one full-time programme of further education; and
(c) is in receipt of grant paid out of money provided by Parliament.

(2) The management of a college of further education to which this section applies may be
transferred from the persons responsible for its management or control if, and only if—

(a) those persons have consented to the transfer; and
(b) where the premises of the college are owned by another person or by a trust,

such person or, as the case may be, the trustees of the trust have consented
to the transfer.

(3) Where such consent as is mentioned in subsection (2) above is obtained, the Secretary
of State may by order made under this subsection transfer the management of the
college with effect from such date as may be specified in the order to a body corporate
established under the order to be known as “the Board of Management of” the college.

(4) Where any college in respect of which an order is made under subsection (3) above is
subject to a trust deed the Secretary of State may, with the consent of—

(a) the trustees; and
(b) where any other person is empowered, by whatever means, to modify the trust

deed, such person,
by order made under this subsection amend such trust deed to make such provisions
as appear to him necessary or expedient for the purposes of such transfer.

(5) An order made under subsection (3) above may provide that so much of sections 15,
19(2) and 34 of and Schedule 5 to this Act as appear to the Secretary of State to be
necessary or expedient shall, subject to such modifications as appear to him to be
appropriate, apply to the transfer of the college.

http://www.legislation.gov.uk/id/ukpga/1992/37/section/13/4
http://www.legislation.gov.uk/id/uksi/1999/1820
http://www.legislation.gov.uk/id/uksi/1999/1820/article/1/3/c
http://www.legislation.gov.uk/id/uksi/1999/1820/article/4
http://www.legislation.gov.uk/id/uksi/1999/1820/schedule/2/part/I/paragraph/108/2
http://www.legislation.gov.uk/id/ukpga/1992/37/section/13
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/4
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Commencement Information
I4 S. 14 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

Staff

15 Transfer of staff. S

(1) Subject to subsection (3) below, this section applies to any person (in this section
referred to as a “qualifying person”) who, immediately before the first transfer date,
is employed by an education authority if—

(a) it is a condition of his contract of employment that he is employed to work
exclusively at a college of further education under the management of the
education authority, being a college which is prescribed under section 11 of
this Act; or

(b) it is not such a condition of his contract of employment but he is assigned by
the education authority so to work; or

(c) it is a condition of his contract of employment that he is employed to work both
at the college and elsewhere or that he is assigned so to work by the authority;
but that he is subject, for the purposes of this section, to a designation by the
Secretary of State.

(2) A designation mentioned in subsection (1)(c) above is a designation under a direction
made by the Secretary of State that a person or class or description of persons to
whom a condition mentioned in that subsection applies or, as the case may be, who
are assigned as so mentioned, shall be a qualifying person or, as the case may be, a
class or description of qualifying persons, in relation to a particular college of further
education.

(3) Where the Secretary of State proposes to make a direction in terms of subsection (2)
above he shall consult—

(a) in the case of a direction designating a person, that person; and
(b) in the case of a direction designating a class or description of persons, such

persons as appear to the Secretary of State to be representative of the class or
description of persons,

as to the proposed designation.

(4) A person is not a qualifying person if—
(a) his contract of employment terminates on the day immediately before the first

transfer date;
(b) prior to the first transfer date he is appointed or assigned by the education

authority to work exclusively at some place other than the college and the
appointment or assignation is to take effect on that date;

(c) the education authority, with effect from the first transfer date, withdraws him
from work at the college; or

(d) he is employed in connection with the provision of meals, unless the meals
are provided solely for consumption by persons at the college.

(5) The contract of employment between a qualifying person and the education authority
shall have effect from the first transfer date as if originally made between him and the
board of management of the college at which he is employed or assigned to work or in

http://www.legislation.gov.uk/id/ukpga/1992/37/section/14
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/4
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relation to which he is designated as a qualifying person in pursuance of subsection (2)
above.

(6) Without prejudice to subsection (5) above—
(a) all the education authority’s rights, powers, duties and liabilities under or in

connection with a contract to which that subsection applies shall by virtue of
this paragraph be transferred to the board of management of the college on
the first transfer date; and

(b) anything done before that date by or in relation to the education authority in
respect of that contract or the qualifying person shall be deemed from that
date to have been done by or in relation to the board of management.

(7) Subsections (5) and (6) above are without prejudice to any right of a qualifying person
to terminate his contract of employment if the terms and conditions of his employment
are changed substantially to his detriment; but such change shall not be taken to have
occurred by reason only of the fact that his employer is changed by virtue of this
section.

(8) Where a person—
(a) has, prior to the first transfer date, entered into a contract of employment with

an education authority which is to come into effect on or after that date; and
(b) would, if the contract had come into effect before that date, have been a

qualifying person,
he shall be treated for the purposes of this section as if he were a qualifying person.

(9) In this section references to the terms and conditions of a person’s contract of
employment with an education authority shall be construed as including references
to any rights (whether accrued or contingent) under any pension or superannuation
scheme of which he was a member by virtue of his employment with the authority.

Commencement Information
I5 S. 15 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 1

[F915A Collective bargaining framework for college staff S

(1) Before making regulations under section 3(6) of this Act which prescribe requirements
which relate to collective bargaining arrangements in respect of any contracts entered
into in pursuance of section 12(2)(h)(i) of this Act, the Scottish Ministers must—

(a) establish an advisory committee, to be known as the National Pay and
Conditions Advisory Committee for Scotland's Colleges, for the purpose of
making recommendations to them, by such time as they may specify, about—

(i) the outcomes which the regulations should seek to achieve; and
(ii) how the regulations should seek to achieve those outcomes; and

(b) have regard to any recommendations made by the committee.

(2) When making any such regulations, the Scottish Ministers must have regard to
the desirability of ensuring that the regulations are framed in accordance with any
guidance issued by the Advisory, Conciliation and Arbitration Service (ACAS) which
relates to the form of schemes which govern how employees' terms and conditions
may be negotiated or determined.

http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/1
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(3) A committee established under subsection (1)(a) above is to be comprised of—
(a) 4 persons who appear to the Scottish Ministers to be representative of the

interests of boards of management;
(b) 4 persons who appear to the Scottish Ministers to be representative of

the interests of trade unions recognised by boards of management or who
otherwise appear to them to be representative of the teachers and other staff
employed by boards of management;

(c) a person appointed by the Council (such person being a member of the Council
or an employee of the Council); and

(d) other persons appointed by the Scottish Ministers.

(4) The Scottish Ministers may—
(a) make or authorise the Council to make further provision about the

constitution, remit or procedure of the committee;
(b) provide or authorise the Council to provide the committee with financial or

other support (including by paying allowances to members of the committee
in respect of expenses).]

Textual Amendments
F9 S. 15A inserted (13.1.2014) by Post-16 Education (Scotland) Act 2013 (asp 12), ss. 18, 23(2); S.S.I.

2013/348, art. 2, Sch.

Property

16 Transfer of property etc. to boards of management. S

(1) Except as the Secretary of State otherwise directs, on the first transfer date there shall
be transferred to and vest in the board of management of each college of further
education specified in an order made under section 11 of this Act all property, rights,
liabilities and obligations mentioned in subsection (2) below.

(2) The property, rights, liabilities and obligations referred to in subsection (1) above
are—

(a) all land or other property (including corporeal and incorporeal moveable
property) which—

(i) immediately before the first transfer date was owned by an education
authority; and

(ii) at any time during the relevant period was used, held or obtained by
them for or in connection with the purposes of the college;

(b) all moveable property (whether corporeal or incorporeal) which, immediately
before the first transfer date, was owned by the college council for the college;

(c) all rights, liabilities and obligations of the authority which, immediately
before the first transfer date, subsisted in respect of the college;

(d) all rights, liabilities and obligations of the college council for the college
which subsisted immediately before that date,

but excluding such property, rights, liabilities and obligations as are mentioned in
subsection (5) below.

http://www.legislation.gov.uk/id/ukpga/1992/37/section/15A
http://www.legislation.gov.uk/id/asp/2013/12
http://www.legislation.gov.uk/id/asp/2013/12/section/18
http://www.legislation.gov.uk/id/asp/2013/12/section/23/2
http://www.legislation.gov.uk/id/ssi/2013/348
http://www.legislation.gov.uk/id/ssi/2013/348
http://www.legislation.gov.uk/id/ssi/2013/348/article/2
http://www.legislation.gov.uk/id/ssi/2013/348/schedule
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(3) Subject to subsection (7) below, the land and other property referred to in
subsection (2)(a) above includes any land or other property which, at any time during
the relevant period—

(a) was used, held or obtained for or in connection with the purposes of more than
one college of further education; or

(b) was used, held or obtained partly for or in connection with the purposes of
one or more such colleges and partly for or in connection with other purposes,

to the extent that it was so used, held or obtained for or in connection with the purposes
of any such college.

(4) Subject to subsection (7) below, the rights, liabilities and obligations referred
to in subsection (2)(c) above include any rights, liabilities or obligations which,
immediately before the first transfer date—

(a) subsisted in relation to more than one college of further education; or
(b) subsisted partly in relation to one or more such colleges and partly in relation

to some other purpose,
to the extent that they subsisted in relation to any such college.

(5) Subsection (1) above shall not apply to—
(a) any right, liability or obligation deriving from a contract of employment

relating to a person to whom section 15 of this Act does not apply;
(b) any obligation or liability of an education authority in respect of compensation

for premature retirement of any person formerly employed by them;
(c) any liability of such an authority in respect of the principal of, or any interest

on, any loan obtained by them for the purposes of a college of further
education referred to in that subsection where—

(i) the loan was obtained before 1st April 1991; or
(ii) the loan was obtained, without the consent of the Secretary of State

given under this Part of this Act, during the period commencing on
1st April 1991 and ending on the day immediately before the first
transfer date;

(d) any liability of such an authority arising under—
(i) delict;

(ii) any enactment (including an enactment contained in a subordinate
instrument); or

(iii) any rule of strict liability,
arising out of an act or omission where the cause of action accrued before the
first transfer date;

(e) any property which to any extent has, with the prior consent, given in writing,
of the Secretary of State and the college council, ceased to be used or held
for or in connection with the purposes of the college, to the extent that it has
ceased to be so used or held; and

(f) any property, right, liability or obligation in respect of which an agreement or
determination is required under section 17 of this Act.

(6) The vesting of property, rights, liabilities and obligations under this section shall have
effect notwithstanding—

(a) anything to the contrary in; or
(b) any condition relating to the transfer of such property, rights, liabilities or

obligations contained in,



10 Further and Higher Education (Scotland) Act 1992 (c. 37)
Part I – Further Education

Chapter III – Colleges of Further Education
Document Generated: 2024-06-26

Changes to legislation: There are currently no known outstanding effects for the Further
and Higher Education (Scotland) Act 1992, Chapter III. (See end of Document for details)

any enactment (including an enactment contained in a subordinate instrument whether
passed or made before or after the coming into force of this section), rule of law or
obligation.

(7) Schedule 3 to this Act shall have effect as regards—
(a) the transfer of property effected by this section; and
(b) the apportionment of such property between colleges of further education or,

as the case may be, between education authorities and such colleges.

(8) Schedule 4 to this Act shall have effect as regards commissioners for further education
assets.

(9) In this section “the relevant period” is the period commencing on the 22nd March
1991 and ending immediately before the first transfer date.

Commencement Information
I6 S. 16 wholly in force at 1.9.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 3

17 Surpluses and deficits. S

(1) Not later than such date as the Secretary of State may direct, the education authority
and the board of management shall, in respect of each college of further education
prescribed by an order made under section 11 of this Act, arrive at a written agreement
as to—

(a) the amount of any surplus or deficit in the accounts of the college council for
the college as at the day immediately before the first transfer date; and

(b) which of the education authority or board of management any such surplus
or deficit or any proportion of such surplus or deficit is to be transferred to
and vest in,

and, where the agreement provides for the amount of any surplus or deficit, or any
proportion of such surplus or deficit to be transferred and vest as mentioned in
paragraph (b) above, such amount together with interest on that amount from the
day mentioned in paragraph (a) above, shall be transferred and vest as at the date so
directed.

(2) Before making a direction under subsection (1) above as to the date by which an
education authority and a board of management are to arrive at a written agreement, the
Secretary of State shall consult the education authority and the board of management.

(3) An agreement made under subsection (1) above shall be conclusive evidence of the
matters contained therein.

(4) Where it appears to an education authority or a board of management that it is unlikely
that they will be able to arrive at a written agreement as mentioned in subsection (1)
above the authority or the board may refer the matter to the Secretary of State who
shall appoint a commissioner for further education assets.

(5) Where the education authority and the board of management have failed to arrive at
an agreement as mentioned in subsection (1) above and neither of them has applied to
the Secretary of State under subsection (4) above, the Secretary of State may appoint
a commissioner as if a reference had been made to him under the said subsection (4).

http://www.legislation.gov.uk/id/ukpga/1992/37/section/16
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/3
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(6) Where the failure of an education authority and a board of management to arrive at
a written agreement is referred to a commissioner for further education assets under
subsection (4) or (5) above, the commissioner shall, after consulting the authority
and the board, determine the matter and issue a written determination to them; and a
determination under this subsection—

(a) may include any provision which could have been included in an agreement
made under subsection (1) above; and

(b) shall have effect for all purposes as if it were an agreement made under that
subsection.

(7) No application for the rectification of an agreement made under subsection (1) above
or a determination under subsection (6) above may be made to the court under section 8
of the M1Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (rectification
of defectively expressed documents) by—

(a) in the case of such an agreement, the education authority or board of
management who were a party to it; and

(b) in the case of such a determination, the commissioner or an education
authority or board of management who are affected by the determination,

without the prior consent, given in writing, of the Secretary of State.

(8) The education authority and the board of management who are parties to a dispute
referred to a commissioner for further education assets under subsection (4) or (5)
above shall provide the commissioner with such information and records of accounts
as he may require for the purpose of enabling him to make a determination under that
subsection.

Commencement Information
I7 S. 17 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

Marginal Citations
M1 1985 c. 73.

18 Disposal of certain property. S

(1) Subject to subsection (4) below, the board of management of a college of further
education shall not dispose of any property to which this section applies without the
prior consent, given in writing, of the Secretary of State.

(2) Property to which this section applies is—
(a) property transferred to the board under or in pursuance of any of the provisions

of this Part of this Act;
(b) property acquired by the board wholly or partly with assets which represent

or in any way derive from any part of the proceeds of or any consideration for
the disposal of property so transferred; and

(c) property acquired, improved or maintained wholly or partly, directly or
indirectly, out of funds provided under or in pursuance of this Part of this Act
by the Secretary of State or from the proceeds of or any consideration for the
disposal of any property so acquired, improved or maintained.

http://www.legislation.gov.uk/id/ukpga/1992/37/section/17
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/4
http://www.legislation.gov.uk/id/ukpga/1985/73
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(3) The consent of the Secretary of State may be given in respect of a particular disposal
of property or of disposals of any class or description and may be given subject to
such conditions as the Secretary of State may determine.

(4) The consent of the Secretary of State is not required for the disposal of land which
is or forms part of property to which this section applies where the disposal is in
consequence of the compulsory acquisition of such land by any authority in pursuance
of any power of compulsory acquisition under any enactment; but the board of
management shall inform the Secretary of State of any such compulsory acquisition.

(5) Where any property to which this section applies is disposed of, the board of
management shall pay to [F10such educational charity as the Scottish Ministers may
direct,] such portion of the proceeds or value of the consideration for the disposal,
after deduction of such expenses as appear to the Secretary of State to have been
reasonably incurred in the disposal, as the Secretary of State may, after consultation
with the board, determine.

[F11(6) In this section, “educational charity” means a body entered in the Scottish Charity
Register which has the advancement of education as one of its charitable purposes.]

Textual Amendments
F10 Words in s. 18(5) substituted (9.3.2009) by Further and Higher Education (Scotland) Act 1992

Modification Order 2009 (S.S.I. 2009/28), arts. 1, 2(a)
F11 S. 18(6) inserted (9.3.2009) by Further and Higher Education (Scotland) Act 1992 Modification Order

2009 (S.S.I. 2009/28), arts. 1, 2(b)

Commencement Information
I8 S. 18 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 1

Educational endowments and trusts

19 Educational endowments. S

(1) Where, immediately before the first transfer date in relation to any college of further
education prescribed by the Secretary of State under section 11 of this Act, an
educational endowment is to any extent vested in an education authority or an officer
of such an authority solely for the purposes of benefiting—

(a) the college; or
(b) students of the college,

such endowment shall, on that date, to that extent and for those purposes, be transferred
to and vest in the board of management of the college.

(2) Where, immediately before the first transfer date, an educational endowment is vested
in an education authority or one of their officers —

(a) for the benefit of all colleges of further education in the area of the authority; or
(b) for the benefit of any group of such colleges; or
(c) for the benefit of students of such colleges,

and any such college is a college prescribed as mentioned in subsection (1) above, the
authority or, as the case may be, their officer shall continue to apply such endowment

http://www.legislation.gov.uk/id/ssi/2009/28
http://www.legislation.gov.uk/id/ssi/2009/28
http://www.legislation.gov.uk/id/ssi/2009/28/article/1
http://www.legislation.gov.uk/id/ssi/2009/28/article/2/a
http://www.legislation.gov.uk/id/ssi/2009/28
http://www.legislation.gov.uk/id/ssi/2009/28
http://www.legislation.gov.uk/id/ssi/2009/28/article/1
http://www.legislation.gov.uk/id/ssi/2009/28/article/2/b
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/1
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for the benefit of such college or, as the case may be, students of such college as if
it had not been so prescribed.

(3) The Secretary of State may by order make such modifications as he thinks fit—
(a) to the purposes to which any relevant educational endowment may be applied;

and
(b) to any conditions or provisions regarding such application,

provided that following any such modifications the purposes to which the endowment
may be applied shall continue to be charitable purposes [F12(within the meaning of the
Charities and Trustee Investment (Scotland) Act 2005 (asp 10) ].

(4) Before making any modifications under subsection (3) above to the purposes to which
a relevant educational endowment may be applied, the Secretary of State shall, so far
as it appears to him practicable to do so, consult—

(a) the board of management; and
(b) where any other person is empowered, by whatever means, to modify the

purposes to which the endowment may be applied, that person.

(5) For the purposes of subsections (3) and (4) above, a “relevant educational endowment”
is an educational endowment which is transferred to and vested in the board of
management of a college of further education as mentioned in subsection (1) above.

Textual Amendments
F12 Words in s. 19(3) substituted (24.4.2006) by Charities and Trustee Investment (Scotland) Act 2005

(asp 10), s. 107(2), Sch. 4 para. 9; S.S.I. 2006/189, art. 2(2), Sch. Pt. 2

Commencement Information
I9 S. 19 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

20 Variation of trust deeds. S

(1) Without prejudice to section 19(3) of this Act, the Secretary of State may by order
make such modifications as he thinks fit of any trust deed relating to any land or
other property held by any person for the purposes of any college of further education
prescribed under section 11 of this Act.

(2) Before making any modifications under subsection (1) above of any trust deed the
Secretary of State shall, so far as it appears to him practicable to do so, consult—

(a) the board of management of the college; and
(b) where any other person is empowered, by whatever means, to modify the trust

deed, that person.

Commencement Information
I10 S. 20 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

http://www.legislation.gov.uk/id/ukpga/1992/37/section/19/3
http://www.legislation.gov.uk/id/asp/2005/10
http://www.legislation.gov.uk/id/asp/2005/10
http://www.legislation.gov.uk/id/asp/2005/10/section/107/2
http://www.legislation.gov.uk/id/asp/2005/10/schedule/4/paragraph/9
http://www.legislation.gov.uk/id/ssi/2006/189
http://www.legislation.gov.uk/id/ssi/2006/189/article/2/2
http://www.legislation.gov.uk/id/ssi/2006/189/schedule/part/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/4
http://www.legislation.gov.uk/id/ukpga/1992/37/section/20
http://www.legislation.gov.uk/id/ukpga/1992/37/section/63/2
http://www.legislation.gov.uk/id/uksi/1992/817
http://www.legislation.gov.uk/id/uksi/1992/817/article/3/2
http://www.legislation.gov.uk/id/uksi/1992/817/schedule/4
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Miscellaneous

F1321 Directions by Secretary of State. S

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Textual Amendments
F13 S. 21 repealed (24.4.2006) by Further and Higher Education (Scotland) Act 1992 Modification Order

2006 (S.S.I. 2006/216), arts. 1, 2

F1422 College development plans. S

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Textual Amendments
F14 S. 22 repealed (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6), s. 36(2), Sch.

3 para. 6(2)(b); S.S.I. 2005/419, art. 2(1)

F1523 Duty of boards of management as regards recorded children. S

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Textual Amendments
F15 S. 23 repealed (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6), s. 36(2), Sch.

3 para. 6(2)(b); S.S.I. 2005/419, art. 2(1) and expressed to be repealed (14.11.2005) by Education
(Additional Support for Learning) (Scotland) Act 2004 (asp 4), s. 35(1), Sch. 3 para. 7(a); S.S.I.
2005/564, art. 2

[F1624 Mismanagement by boards. S

(1) This section applies where—
(a) it appears to the Scottish Ministers that the board of management of any

college of further education—
(i) have committed or are committing a serious breach of any term or

condition of a grant made to them under section 12 or 12B of the
Further and Higher Education (Scotland) Act 2005 (“ the 2005 Act ”);

(ii) have committed or are committing repeated breaches of such terms
or conditions;

(iii) have failed, or are failing, to provide or secure the provision
of education of such standard as the Scottish Ministers consider
appropriate;

(iv) have failed, or are failing, to discharge any of their duties properly; or
(v) have mismanaged, or are mismanaging, their financial or other

affairs; or

http://www.legislation.gov.uk/id/ssi/2006/216
http://www.legislation.gov.uk/id/ssi/2006/216
http://www.legislation.gov.uk/id/ssi/2006/216/article/1
http://www.legislation.gov.uk/id/ssi/2006/216/article/2
http://www.legislation.gov.uk/id/asp/2005/6
http://www.legislation.gov.uk/id/asp/2005/6/section/36/2
http://www.legislation.gov.uk/id/asp/2005/6/schedule/3/paragraph/6/2/b
http://www.legislation.gov.uk/id/asp/2005/6/schedule/3/paragraph/6/2/b
http://www.legislation.gov.uk/id/ssi/2005/419
http://www.legislation.gov.uk/id/ssi/2005/419/article/2/1
http://www.legislation.gov.uk/id/asp/2005/6
http://www.legislation.gov.uk/id/asp/2005/6/section/36/2
http://www.legislation.gov.uk/id/asp/2005/6/schedule/3/paragraph/6/2/b
http://www.legislation.gov.uk/id/asp/2005/6/schedule/3/paragraph/6/2/b
http://www.legislation.gov.uk/id/ssi/2005/419
http://www.legislation.gov.uk/id/ssi/2005/419/article/2/1
http://www.legislation.gov.uk/id/asp/2004/4
http://www.legislation.gov.uk/id/asp/2004/4
http://www.legislation.gov.uk/id/asp/2004/4/section/35/1
http://www.legislation.gov.uk/id/asp/2004/4/schedule/3/paragraph/7/a
http://www.legislation.gov.uk/id/ssi/2005/564
http://www.legislation.gov.uk/id/ssi/2005/564
http://www.legislation.gov.uk/id/ssi/2005/564/article/2
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(b) the Council has informed the Scottish Ministers that a college of further
education whose board of management is established in pursuance of this
Part is not, or is no longer, a body for which there are suitable provisions,
procedures and arrangements of the type described by or under section 7(2)
of the 2005 Act.

(2) Where this section applies, the Scottish Ministers may by order—
(a) remove any or all of the members of the board (other than the principal of

the college); and
(b) where a removed member was appointed under paragraph 3(2)(a) or (f) or

3A(2)(a) or (f) of Schedule 2, appoint another person in place of the removed
member.

(3) Before making an order under subsection (2)(a), the Scottish Ministers must consult
the Council.

(4) The Scottish Ministers must give notice of exercise of the power of removal conferred
by subsection (2)(a) to the board and the member.

(5) An appointment made under subsection (2)(b) has effect as if made under the provision
of Schedule 2 under which the removed member was appointed.]

Textual Amendments
F16 S. 24 substituted (3.3.2014) by Post-16 Education (Scotland) Act 2013 (asp 12), ss. 7, 23(2); S.S.I.

2014/21, art. 2, Sch. 1 (with arts. 3(2), 5, Sch. 2)

25 Closure of colleges and dissolution of boards of management. S

(1) Where the Secretary of State determines, after such consultation as is required by
section 5 of this Act, to make an order—

(a) closing a college of further education; or
(b) designating a college such as is mentioned in paragraph (b) of subsection (2)

of that section as a designated institution within the meaning of Part II of this
Act,

the order shall contain provision winding-up the board of management of the college,
and the provisions of this section shall have effect.

[F17(1A) An order made for the purpose mentioned in subsection (1)(a) above—
(a) shall include provision for the property and rights of the board of management

to transfer to and vest in a charity; and
(b) may include provision for the liabilities and obligations of the board of

management to transfer to and vest in the Scottish Ministers or such other
body or person as may be specified in the order.

(1B) An order made for the purpose mentioned in subsection (1)(b) above may include
provision—

(a) for the property and rights of the board of management to transfer to and vest
in a charity; and

(b) for the liabilities and obligations of the board of management to transfer to
and vest in the Scottish Ministers or such other body or person as may be
specified in the order.]

http://www.legislation.gov.uk/id/asp/2013/12
http://www.legislation.gov.uk/id/asp/2013/12/section/7
http://www.legislation.gov.uk/id/asp/2013/12/section/23/2
http://www.legislation.gov.uk/id/ssi/2014/21
http://www.legislation.gov.uk/id/ssi/2014/21
http://www.legislation.gov.uk/id/ssi/2014/21/article/2
http://www.legislation.gov.uk/id/ssi/2014/21/schedule/1
http://www.legislation.gov.uk/id/ssi/2014/21/article/3/2
http://www.legislation.gov.uk/id/ssi/2014/21/article/5
http://www.legislation.gov.uk/id/ssi/2014/21/schedule/2
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(2) An order made for the purposes mentioned in subsection (1) above may include
provision—
F18(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(b) for the payment by the Secretary of State of any expenses incurred in the
closure or winding-up;

(c) imposing such duties or conferring such additional powers in relation to the
closure or winding-up as the Secretary of State may consider appropriate;

(d) for the exercise of any of the board’s functions by any member of the board
specified by the Secretary of State in the order;

(e) for the appointment of a person to administer the closure or winding-up,
and any person so appointed shall have such powers and duties as appear to
the Secretary of State necessary or expedient for such purposes and as are
specified in the order;

(f) of such incidental, supplementary, transitional or ancillary nature as appears
to the Secretary of State to be necessary or expedient for the purposes of the
closure or winding-up.

F19(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
F20(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(5) When the winding-up of the board of management of a college of further education
under this section is completed, the Secretary of State shall by order dissolve the board
of management of that college.

(6) In this section, references to the closure of a college include references to the college
being merged with one or more other colleges; and different provision may be made
under this section as regards different colleges to be merged with one another.

(7) An order [F21as mentioned in subsection (1A) or (1B) above shall not contain provision
for transferring and vesting property, rights, liabilities or obligations unless the body
or person to whom the transfer is being made (apart from the Scottish Ministers) ] has
consented to the transfer and vesting.

[F22(8) All property and rights vested in a charity by virtue of an order as mentioned in
subsection (1A) or (1B) above shall be applied for the purpose of the advancement
of education.

(9) In this section, a “ charity ” means a body entered in the Scottish Charity Register. ]

Textual Amendments
F17 S. 25(1A)(1B) inserted (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6), ss.

29(1)(a), 36(2); S.S.I. 2005/419, art. 2(1)
F18 S. 25(2)(a) repealed (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6), ss.

29(1)(b), 36(2); S.S.I. 2005/419, art. 2(1)
F19 S. 25(3) repealed (24.4.2006) by Further and Higher Education (Scotland) Act 1992 Modification

Order 2006 (S.S.I. 2006/216), arts. 1, 2
F20 S. 25(4) repealed (24.4.2006) by Further and Higher Education (Scotland) Act 1992 Modification

Order 2006 (S.S.I. 2006/216), arts. 1, 2
F21 Words in s. 25(7) substituted (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp

6), ss. 29(1)(c), 36(2); S.S.I. 2005/419, art. 2(1)
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F22 S. 25(8)(9) added (3.10.2005) by Further and Higher Education (Scotland) Act 2005 (asp 6), ss. 29(1)
(d), 36(2); S.S.I. 2005/419, art. 2(1)

Commencement Information
I11 S. 25 wholly in force at 1.4.1993 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 4

26 Abolition of college councils. S

(1) This section applies to any college of further education within the meaning of the 1989
Act, not being a college which is prescribed under section 11 of this Act.

(2) With effect from the first transfer date—
(a) the college council for every college of further education to which this section

applies shall cease to exist;
(b) any functions delegated to such college council by virtue of a delegation

scheme under section 56 of the 1989 Act shall revert to the education authority
in whose area the college is situated; and

(c) any property, rights, liabilities and obligations of such college council shall,
by virtue of this section, transfer to and vest in such education authority.

Commencement Information
I12 S. 26 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 1

27 Information as to provision of further education. S

(1) The Secretary of State may by regulations require the board of management of a
college of further education to publish such information as may be prescribed as to—

(a) the educational provision made or proposed to be made for students of the
college (including students with learning difficulties);

(b) the educational achievements of such students while students of the college
(including the results of examinations, tests and other assessments);

(c) the careers of such students after leaving the college; and
(d) the facilities provided or proposed to be provided for students of the college

who have learning difficulties and disabled staff of the college.

(2) For the purposes of subsection (1)(c) above, a person’s career includes any education,
training, employment or occupation; and the regulations may in particular require the
published information to show—

(a) the numbers of students not undertaking any career; and
(b) the persons providing students with education, training or employment.

(3) The information shall be published in such form and manner and at such times as may
be prescribed.

(4) The published information shall not disclose the name of any student to whom it relates
without the prior consent, given in writing, of such student.
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I13 S. 27 wholly in force at 16.5.1992 see s. 63(2) and S.I. 1992/817, art. 3(2), Sch. 1
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