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SCHEDULES
[F'SCHEDULE 5A

Textual Amendments
F1 Sch. 5A inserted (17.7.1997) by 1997 c. 28, s. 14(2), Sch. 3; S.I. 1997/1539, art. 2, Sch.

CHAPTER IV

CLAIMS AND ACTIONS

LIMITATION OF ACTIONS

Article 37

1. Rights to compensation under chapter II shall be extinguished unless an action is brought
thereunder within three years from the date when the person suffering the damage knew or
ought reasonably to have known of the damage and of the identity of the owner.

2. Rights to compensation under chapter III shall be extinguished unless an action is brought
thereunder or a notification has been made pursuant to article 39, paragraph 7, within three
years from the date when the person suffering the damage knew or ought reasonably to have
known of the damage.

3. In no case, however, shall an action be brought later than ten years from the date of the
incident which caused the damage.

4. Where the incident consists of a series of occurrences, the ten-year period mentioned in
paragraph 3 shall run from the date of the last of such occurrences.

JURISDICTION IN RESPECT OF ACTION AGAINST THE OWNER

Article 38

1. Where an incident has caused damage in the territory, including the territorial sea or in an
area referred to in article 3(b), of one or more States Parties, or preventive measures have been
taken to prevent or minimize damage in such territory including the territorial sea or in such



http://www.legislation.gov.uk/id/ukpga/1995/21/schedule/5A
http://www.legislation.gov.uk/id/ukpga/1997/28
http://www.legislation.gov.uk/id/ukpga/1997/28/section/14/2
http://www.legislation.gov.uk/id/ukpga/1997/28/schedule/3
http://www.legislation.gov.uk/id/uksi/1997/1539
http://www.legislation.gov.uk/id/uksi/1997/1539/article/2
http://www.legislation.gov.uk/id/uksi/1997/1539/schedule

2 Merchant Shipping Act 1995 (c. 21)
SCHEDULE 54
Document Generated: 2024-07-14

Status: Point in time view as at 01/11/1996. This version of this part contains provisions that are not valid for this point in time.
Changes to legislation: Merchant Shipping Act 1995, Chapter 1V is up to date with all changes known to be in
force on or before 14 July 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

area, actions for compensation may be brought against the owner or other person providing
financial security for the owner’s liability only in the courts of any such States Parties.

2. Where an incident has caused damage exclusively outside the territory, including the
territorial sea, of any State and either the conditions for application of this Convention set out
in article 3(c) have been fulfilled or preventive measures to prevent or minimize such damage
have been taken, actions for compensation may be brought against the owner or other person
providing financial security for the owner’s liability only in the courts of:

(a) the State Party where the ship is registered or, in the case of an unregistered ship, the State
Party whose flag the ship is entitled to fly; or

(b) the State Party where the owner has habitual residence or where the principal place of
business of the owner is established; or

(c) the State Party where a fund has been constituted in accordance with article 9, paragraph 3.

3. Reasonable notice of any action taken under paragraph 1 or 2 shall be given to the
defendant.

4. Each State Party shall ensure that its courts have jurisdiction to entertain actions for
compensation under this Convention.

5. After a fund under article 9 has been constituted by the owner or by the insurer or other
person providing financial security in accordance with article 12, the courts of the State
in which such fund is constituted shall have exclusive jurisdiction to determine all matters
relating to the apportionment and distribution of the fund.

JURISDICTION IN RESPECT OF ACTION AGAINST
THE HNS FUND OR TAKEN BY THE HNS FUND

Article 39

1. Subject to the subsequent provisions of this article, any action against the HNS Fund for
compensation under article 14 shall be brought only before a court having jurisdiction under
article 38 in respect of actions against the owner who is liable for damage caused by the
relevant incident or before a court in a State Party which would have been competent if an
owner had been liable.

2. In the event that the ship carrying the hazardous or noxious substances which caused the
damage has not been identified, the provisions of article 38, paragraph 1, shall applymutatis
mutandis to actions against the HNS Fund.

3. Each State Party shall ensure that its courts have jurisdiction to entertain such actions
against the HNS Fund as are referred to in paragraph 1.

4. Where an action for compensation for damage has been brought before a court against the
owner or the owner’s guarantor, such court shall have exclusive jurisdiction over any action
against the HNS Fund for compensation under the provisions of article 14 in respect of the
same damage.

5. Each State Party shall ensure that the HNS Fund shall have the right to intervene as a party
to any legal proceedings instituted in accordance with this Convention before a competent
court of that State against the owner or the owner’s guarantor.
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6. Except as otherwise provided in paragraph 7, the HNS Fund shall not be bound by any
judgement or decision in proceedings to which it has not been a party or by any settlement
to which it is not a party.

7. Without prejudice to the provisions of paragraph 5, where an action under this Convention
for compensation for damage has been brought against an owner or the owner’s guarantor
before a competent court in a State Party, each party to the proceedings shall be entitled
under the national law of that State to notify the HNS Fund of the proceedings. Where such
notification has been made in accordance with the formalities required by the law of the court
seized and in such time and in such a manner that the HNS Fund has in fact been in a position
effectively to intervene as a party to the proceedings, any judgement rendered by the court
in such proceedings shall, after it has become final and enforceable in the State where the
judgement was given, become binding upon the HNS Fund in the sense that the facts and
findings in that judgement may not be disputed by the HNS Fund even if the HNS Fund has
not actually intervened in the proceedings.

RECOGNITION AND ENFORCEMENT

Article 40

1. Any judgement given by a court with jurisdiction in accordance with article 38, which is
enforceable in the State of origin where it is no longer subject to ordinary forms of review,
shall be recognized in any State Party, except:

(a) where the judgement was obtained by fraud; or

(b) where the defendant was not given reasonable notice and a fair opportunity to present
the case.

2. A judgement recognized under paragraph 1 shall be enforceable in each State Party as
soon as the formalities required in that State have been complied with. The formalities shall
not permit the merits of the case to be re-opened.

3. Subject to any decision concerning the distribution referred to in article 14, paragraph 6,
any judgement given against the HNS Fund by a court having jurisdiction in accordance with
article 39, paragraphs 1 and 3 shall, when it has become enforceable in the State of origin and
is in that State no longer subject to ordinary forms of review, be recognized and enforceable
in each State Party.

SUBROGATION AND RECOURSE

Article 41

1. The HNS Fund shall, in respect of any amount of compensation for damage paid by the
HNS Fund in accordance with article 14, paragraph 1, acquire by subrogation the rights that
the person so compensated may enjoy against the owner or the owner’s guarantor.

2. Nothing in this Convention shall prejudice any rights of recourse or subrogation of the
HNS Fund against any person, including persons referred to in article 7, paragraph 2(d), other
than those referred to in the previous paragraph, in so far as they can limit their liability. In
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any event the right of the HNS Fund to subrogation against such persons shall not be less
favourable than that of an insurer of the person to whom compensation has been paid.

3. Without prejudice to any other rights of subrogation or recourse against the HNS Fund
which may exist, a State Party or agency thereof which has paid compensation for damage
in accordance with provisions of national law shall acquire by subrogation the rights which
the person so compensated would have enjoyed under this Convention.

SUPERSESSION CLAUSE

Article 42

This Convention shall supersede any convention in force or open for signature, ratification
or accession at the date on which this Convention is opened for signature, but only to the
extent that such convention would be in conflict with it; however, nothing in this article shall
affect the obligations of States Parties to States not party to this Convention arising under
such convention. |
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