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Environment Act 1995
1995 CHAPTER 25

PART I

THE ENVIRONMENT AGENCY AND THE SCOTTISH ENVIRONMENT PROTECTION AGENCY

CHAPTER III

MISCELLANEOUS, GENERAL AND SUPPLEMENTAL
PROVISIONS RELATING TO THE NEW AGENCIES

Additional general powers and duties

37 Incidental general functions

(1) Each new Agency (that is to say, in this Part, the Agency or SEPA)—
(a) may do anything which, in its opinion, is calculated to facilitate, or is

conducive or incidental to, the carrying out of its functions; and
(b) without prejudice to the generality of that power, may, for the purposes of, or

in connection with, the carrying out of those functions, acquire and dispose of
land and other property and carry out such engineering or building operations
as it considers appropriate;

and the Agency may institute criminal proceedings in England and Wales.

(2) It shall be the duty of each new Agency to provide the Secretary of State or the Minister
with such advice and assistance as he may request.

(3) Subject to subsection (4) below, each new Agency may provide for any person,
whether in or outside the United Kingdom, advice or assistance, including training
facilities, as respects any matter in which that new Agency has skill or experience.

(4) Without prejudice to any power of either new Agency apart from subsection (3) above
to provide advice or assistance of the kind mentioned in that subsection, the power
conferred by that subsection shall not be exercised in a case where the person for
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whom the advice or assistance is provided is outside the United Kingdom, except with
the consent in writing of the appropriate Minister which consent may be given subject
to such conditions as the Minister giving it thinks fit.

(5) Each new Agency—
(a) shall make arrangements for the carrying out of research and related activities

(whether by itself or by others) in respect of matters to which its functions
relate; and

(b) may make the results of any such research or related activities available to any
person in return for payment of such fee as it considers appropriate.

(6) Subsection (5) above shall not be taken as preventing a new Agency from making the
results of any research available to the public free of charge whenever it considers it
appropriate to do so.

(7) Each new Agency may by agreement with any person charge that person a fee in
respect of work done, or services or facilities provided, as a result of a request made by
him for advice or assistance, whether of a general or specific character, in connection
with any matter involving or relating to environmental licences.

(8) Subsection (7) above—
(a) is without prejudice to the generality of the powers of either new Agency to

make charges; but
(b) is subject to any such express provision with respect to charging by the new

Agency in question as is contained in the other provisions of this Part or in
any other enactment.

(9) In this section “engineering or building operations”, without prejudice to the generality
of that expression, includes—

(a) the construction, alteration, improvement, maintenance or demolition of any
building or structure or of any reservoir, watercourse, dam, weir, well,
borehole or other works; and

(b) the installation, modification or removal of any machinery or apparatus.

38 Delegation of functions by Ministers etc. to the new Agencies

(1) Agreements may be made between—
(a) any Minister of the Crown, and
(b) a new Agency,

authorising the new Agency (or any of its employees) to exercise on behalf of that
Minister, with or without payment, any eligible function of his.

(2) An agreement under subsection (1) above shall not authorise the new Agency (or any
of its employees) to exercise on behalf of a Minister of the Crown any function which
consists of a power to make regulations or other instruments of a legislative character
or a power to fix fees or charges.

(3) An agreement under this section may provide for any eligible function to which it
relates to be exercisable by the new Agency in question (or any of its employees)—

(a) either wholly or to such extent as may be specified in the agreement;
(b) either generally or in such cases or areas as may be so specified; or
(c) either unconditionally or subject to the fulfilment of such conditions as may

be so specified.
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(4) Subsection (5) below applies where, by virtue of an agreement under this section,
a new Agency (or any of its employees) is authorised to exercise any function of a
Minister of the Crown.

(5) Subject to subsection (6) below, anything done or omitted to be done by the new
Agency (or an employee of the new Agency) in, or in connection with, the exercise or
purported exercise of the function shall be treated for all purposes as done or omitted
to be done by that Minister in his capacity as such.

(6) Subsection (5) above shall not apply—
(a) for the purposes of so much of any agreement made between that Minister

and the new Agency as relates to the exercise of the function; or
(b) for the purposes of any criminal proceedings brought in respect of anything

done or omitted to be done as mentioned in that subsection.

(7) An agreement under this section shall not prevent a Minister of the Crown exercising
any function to which the agreement relates.

(8) Where a Minister of the Crown has power to include, in any arrangements which he
makes in relation to the performance by him of an eligible function, provision for the
making of payments to him—

(a) by other parties to the arrangements, or
(b) by persons who use any facilities or services provided by him pursuant to the

arrangements or in relation to whom the function is otherwise exercisable,
he may include in any such arrangements provision for the making of such payments
to him or a new Agency in cases where the new Agency (or any of its employees) acts
on his behalf by virtue of an agreement under this section.

(9) The power conferred on a Minister of the Crown by subsection (1) above is in addition
to any other power by virtue of which functions of his may be exercised by other
persons on his behalf.

(10) In this section—
“eligible function” means any function of a Minister of the Crown which

the Secretary of State, having regard to the functions conferred or imposed
upon the new Agency in question under or by virtue of this Act or any other
enactment, considers can appropriately be exercised by that new Agency (or
any of its employees) on behalf of that Minister;

“Minister of the Crown” has the same meaning as in the Ministers of the
Crown Act 1975.

39 General duty of the new Agencies to have regard to costs and benefits in
exercising powers

(1) Each new Agency—
(a) in considering whether or not to exercise any power conferred upon it by or

under any enactment, or
(b) in deciding the manner in which to exercise any such power,

shall, unless and to the extent that it is unreasonable for it to do so in view of the
nature or purpose of the power or in the circumstances of the particular case, take into
account the likely costs and benefits of the exercise or non-exercise of the power or
its exercise in the manner in question.
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(2) The duty imposed upon a new Agency by subsection (1) above does not affect its
obligation, nevertheless, to discharge any duties, comply with any requirements, or
pursue any objectives, imposed upon or given to it otherwise than under this section.

40 Ministerial directions to the new Agencies

(1) The appropriate Minister may give a new Agency directions of a general or specific
character with respect to the carrying out of any of its functions.

(2) The appropriate Minister may give a new Agency such directions of a general or
specific character as he considers appropriate for the implementation of—

(a) any obligations of the United Kingdom under the Community Treaties, or
(b) any international agreement to which the United Kingdom is for the time being

a party.

(3) Any direction under subsection (2) above shall be published in such manner as the
Minister giving it considers appropriate for the purpose of bringing the matters to
which it relates to the attention of persons likely to be affected by them; and—

(a) copies of the direction shall be made available to the public; and
(b) notice shall be given—

(i) in the case of a direction given to the Agency, in the London Gazette,
or

(ii) in the case of a direction given to SEPA, in the Edinburgh Gazette,
of the giving of the direction and of where a copy of the direction may be
obtained.

(4) The provisions of subsection (3) above shall have effect in relation to any direction
given to a new Agency under an enactment other than subsection (2) above for the
implementation of—

(a) any obligations of the United Kingdom under the Community Treaties, or
(b) any international agreement to which the United Kingdom is for the time being

a party,
as those provisions have effect in relation to a direction given under subsection (2)
above.

(5) In determining—
(a) any appeal against, or reference or review of, a decision of a new Agency, or
(b) any application transmitted from a new Agency,

the body or person making the determination shall be bound by any direction given
under this section or any other enactment by a Minister of the Crown to the new
Agency to the same extent as the new Agency.

(6) Any power to give a direction under this section shall be exercisable, except in an
emergency, only after consultation with the new Agency concerned.

(7) Any power of the appropriate Minister to give directions to a new Agency otherwise
than by virtue of this section shall be without prejudice to any power to give directions
conferred by this section.

(8) It is the duty of a new Agency to comply with any direction which is given to that new
Agency by a Minister of the Crown under this section or any other enactment.


