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Environment Act 1995

1995 CHAPTER 25

PART V

MISCELLANEOUS, GENERAL AND SUPPLEMENTAL PROVISIONS
Waste

92 National waste strategy.

(1) Before section 45 of the M Environmental Protection Act 1990 there shall be
inserted—

“44A National waste strategy: England and Wales.

(1) The Secretary of State shall as soon as possible prepare a statement (“the
strategy”’) containing his policies in relation to the recovery and disposal of
waste in England and Wales.

(2) The strategy shall consist of or include—
(a) a statement which relates to the whole of England and Wales; or

(b) two or more statements which between them relate to the whole of
England and Wales.

(3) The Secretary of State may from time to time modify the strategy.

(4) Without prejudice to the generality of what may be included in the strategy,
the strategy must include—

(a) a statement of the Secretary of State’s policies for attaining the
objectives specified in Schedule 2A to this Act;

(b) provisions relating to each of the following, that is to say—

(1) the type, quantity and origin of waste to be recovered or
disposed of;

(i1) general technical requirements; and
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(iii) any special requirements for particular wastes.

(5) In preparing the strategy or any modification of it, the Secretary of State—
(a) shall consult the Environment Agency,
(b) shall consult—

(i) such bodies or persons appearing to him to be representative
of the interests of local government, and

(i1) such bodies or persons appearing to him to be representative
of the interests of industry,
as he may consider appropriate, and
(c) may consult such other bodies or persons as he considers appropriate.

(6) Without prejudice to any power to give directions conferred by section 40 of
the Environment Act 1995, the Secretary of State may give directions to the
Environment Agency requiring it—

(a) to advise him on the policies which are to be included in the strategy;
(b) to carry out a survey of or investigation into—

(1) the kinds or quantities of waste which it appears to that
Agency is likely to be situated in England and Wales,

(ii) the facilities which are or appear to that Agency likely to be
available or needed in England and Wales for recovering or
disposing of any such waste,

(iii) any other matter upon which the Secretary of State wishes to
be informed in connection with his preparation of the strategy
or any modification of it,

and to report its findings to him.

(7) A direction under subsection (6)(b) above—

(a) shall specify or describe the matters or the areas which are to be the
subject of the survey or investigation; and

(b) may make provision in relation to the manner in which—
(1) the survey or investigation is to be carried out, or

(i) the findings are to be reported or made available to other
persons.

(8) Where a direction is given under subsection (6)(b) above, the Environment
Agency shall, in accordance with any requirement of the direction,—

(a) Dbefore carrying out the survey or investigation, consult—

(i) such bodies or persons appearing to it to be representative of
local planning authorities, and

(i1) such bodies or persons appearing to it to be representative of
the interests of industry,

as it may consider appropriate; and
(b) make its findings available to those authorities.

(9) In this section—
“local planning authority” has the same meaning as in the **Town
and Country Planning Act 1990;
“strategy”’ includes the strategy as modified from time to time and
“statement” shall be construed accordingly.
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(10) This section makes provision for the purpose of implementing Article 7 of
the "directive of the Council of the European Communities, dated 15th July
1975, on waste, as amended by—

(a) the Mdirective of that Council, dated 18th March 1991, amending
directive 75/442/EEC on waste; and

(b) the “directive of that Council, dated 23rd December 1991,
standardising and rationalising reports on the implementation of
certain Directives relating to the environment.

44B National waste strategy: Scotland.

(1) SEPA shall as soon as possible prepare a statement (“the strategy”) containing
its policies in relation to the recovery and disposal of waste in Scotland.

(2) SEPA may from time to time modify the strategy.

(3) Without prejudice to the generality of what may be included in the strategy,
the strategy must include—

(a) a statement of SEPA’s policies for attaining the objectives specified
in Schedule 2A to this Act;

(b) provisions relating to each of the following, that is to say—

(1) the type, quantity and origin of waste to be recovered or
disposed of;

(i1) general technical requirements; and
(iii) any special requirements for particular wastes.

(4) In preparing the strategy or any modification of it SEPA shall consult—

(a) such bodies or persons appearing to it to be representative of the
interests of industry as it may consider appropriate;

(b) such local authorities as appear to it to be likely to be affected by the
strategy or modification,

and may consult such other bodies or persons as it considers appropriate.

(5) Without prejudice to any power to give directions conferred by section 40
of the Environment Act 1995, the Secretary of State may give directions to
SEPA—

(a) as to the policies which are to be included in the strategy;
(b) requiring it to carry out a survey or investigation into—
(i) the kinds or quantities of waste which it appears to it is likely
to be situated in Scotland,

(ii) the facilities which are or appear to it likely to be available or
needed in Scotland for recovering or disposing of any such
waste,

(iii) any other matter which the Secretary of State considers
appropriate in connection with its preparation of the strategy
or any modifications of it.

(6) A direction under subsection (5)(b) above—

(a) shall specify or describe the matters or the areas which are to be the
subject of the survey or investigation; and

(b) may make provision in relation to the manner in which—
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(i) the survey or investigation is to be carried out, or

(i1) the findings are to be reported or made available to other
persons.

(7) Where a direction is given under subsection (5)(b) above SEPA shall, in
accordance with any requirement of the direction—

(a) before carrying out the survey or investigation, consult—
(i) such bodies or persons appearing to it to be representative of
planning authorities, and
(i1) such bodies or persons appearing to it to be representative of
the interests of industry,

as it may consider appropriate; and
(b) make its findings available to those authorities.

(8) In this section—

“planning authority” means an authority within the meaning of
section 172 of the M*Local Government (Scotland) Act 1973;

“strategy” includes the strategy as modified from time to time and
“statement” shall be construed accordingly.

(9) This section makes provision for the purpose of implementing Article 7 of the
Mdirective of the Council of the European Communities dated 15th July 1975
on waste, as amended by—

(a) the “directive of that Council dated 18th March 1991 amending
directive 75/442/EEC on waste; and

(b) the “directive of that Council dated 23rd December 1991
standardising and rationalising reports on the implementation of
certain Directives relating to the environment.”

(2) After Schedule 2 to that Act there shall be inserted the Schedule set out in Schedule 12
to this Act.

Marginal Citations
M1 1990 c. 43.
M2 1990c.S8.

M3  91/692/EEC.
M4 91/156/EEC.
MS 75/442/EEC.
M6 1973 c. 65.

M7 91/692/EEC.
M8 91/156/EEC.
M9 75/442/EEC.

93 Producer responsibility: general.

(1) For the purpose of promoting or securing an increase in the re-use, recovery or
recycling of products or materials, the Secretary of State may by regulations make
provision for imposing producer responsibility obligations on such persons, and in
respect of such products or materials, as may be prescribed.


http://www.legislation.gov.uk/european/directive/1975/0442
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(2) The power of the Secretary of State to make regulations shall be exercisable only after
consultation with bodies or persons appearing to him to be representative of bodies or
persons whose interests are, or are likely to be, substantially affected by the regulations
which he proposes to make.

(3) Except in the case of regulations for the implementation of—
(a) any obligations of the United Kingdom under the ['EU] Treaties, or
(b) any international agreement to which the United Kingdom is for the time being
the power to make regulations shall be exercisable only where the Secretary of State,
after such consultation as is required by subsection (2) above, is satisfied as to the
matters specified in subsection (6) below.

(4) The powers conferred by subsection (1) above shall also be exercisable, in a case
falling within paragraph (a) or (b) of subsection (3) above, for the purpose of sustaining
at least a minimum level of (rather than promoting or securing an increase in) re-use,
recovery or recycling of products or materials.

(5) In making regulations by virtue of paragraph (a) or (b) of subsection (3) above, the
Secretary of State shall have regard to the matters specified in subsection (6) below;
and in its application in relation to the power conferred by virtue of subsection (4)
above, subsection (6) below shall have effect as if—

(a) any reference to an increase in the re-use, recovery or recycling of products
or materials were a reference to the sustaining of at least a minimum level of
re-use, recovery or recycling of the products or materials in question, and

(b) any reference to the production of environmental or economic benefits
included a reference to the sustaining of at least a minimum level of any such
existing benefits,

and any reference in this section or section 94 below to securing or achieving any such

benefits shall accordingly include a reference to sustaining at least a minimum level
of any such existing benefits.

(6) The matters mentioned in subsections (3) and (5) above are—
(a) that the proposed exercise of the power would be likely to result in an increase
in the re-use, recovery or recycling of the products or materials in question;
(b) that any such increase would produce environmental or economic benefits;
(c) that those benefits are significant as against the likely costs resulting from the
imposition of the proposed producer responsibility obligation;
(d) that the burdens imposed on businesses by the regulations are the minimum
necessary to secure those benefits; and
(e) that those burdens are imposed on persons most able to make a contribution
to the achievement of the relevant targets—
(1) having regard to the desirability of acting fairly between persons who
manufacture, process, distribute or supply products or materials; and
(i) taking account of the need to ensure that the proposed producer
responsibility obligation is so framed as to be effective in achieving
the purposes for which it is to be imposed;
but nothing in sub-paragraph (i) of paragraph (e) above shall be taken to prevent
regulations imposing a producer responsibility obligation on any class or description
of person to the exclusion of any others.
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(7) The Secretary of State shall have a duty to exercise the power to make regulations
in the manner which he considers best calculated to secure that the exercise does not
have the effect of restricting, distorting or preventing competition or, if it is likely to
have any such effect, that the effect is no greater than is necessary for achieving the
environmental or economic benefits mentioned in subsection (6) above.

(8) In this section—
“prescribed” means prescribed in regulations;

“product” and “material” include a reference to any product or material (as
the case may be) at a time when it becomes, or has become, waste;

“producer responsibility obligation” means the steps which are required
to be taken by relevant persons of the classes or descriptions to which the
regulations in question apply in order to secure attainment of the targets
specified or described in the regulations;

“recovery”, in relation to products or materials, includes—

(a) composting, or any other form of transformation by biological processes,
of products or materials; or

(b) the obtaining, by any means, of energy from products or materials;
“regulations” means regulations under this section;

“relevant persons”, in the case of any regulations or any producer
responsibility obligation, means persons of the class or description to which
the producer responsibility obligation imposed by the regulations applies;

“relevant targets” means the targets specified or described in the regulations
imposing the producer responsibility obligation in question;
and regulations may prescribe, in relation to prescribed products or materials,
activities, or the activities, which are to be regarded for the purposes of this section
and sections 94 and 95 below or any regulations as re-use, recovery or recycling of
those products or materials.

(9) The power to make regulations shall be exercisable by statutory instrument.

(10) Subject to the following provisions of this section, a statutory instrument containing
regulations shall not be made unless a draft of the instrument has been laid before and
approved by a resolution of each House of Parliament.

(11) Subsection (10) above shall not apply to a statutory instrument by reason only that it
contains regulations varying any relevant targets.

(12) A statutory instrument which, by virtue of subsection (11) above, is not subject to any
requirement that a draft of the instrument be laid before and approved by a resolution
of each House of Parliament shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

Textual Amendments
F1  Words in Act substituted (22.4.2011) by The Treaty of Lisbon (Changes in Terminology) Order 2011
(S.1. 2011/1043), arts. 2, 3, 6 (with art. 3(2)(3), 4(2), 6(4)(5))
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94 Producer responsibility: supplementary provisions.

(1) Without prejudice to the generality of section 93 above, regulations may, in particular,
make provision for or with respect to—

(a)
(b)
(©)

(d)
(e)

®
(2

(h)
)

(k)
M

(m)
F2(p)
(o)

P 0a)

(p)

the classes or descriptions of person to whom the producer responsibility
obligation imposed by the regulations applies;

the classes or descriptions of products or materials in respect of which the
obligation applies;

the targets which are to be achieved with respect to the proportion (whether
by weight, volume or otherwise) of the products or materials in question
which are to be re-used, recovered or recycled, whether generally or in any
prescribed way;

particulars of the obligation imposed by the regulations;

the registration of persons who are subject to a producer responsibility
obligation and who are not members of registered exemption schemes, the
imposition of requirements in connection with such registration, the variation
of such requirements, the making of applications for such registration,
the period for which any such registration is to remain in force and the
cancellation of any such registration;

the approval, or withdrawal of approval, of exemption schemes by the
Secretary of State;

the imposition of requirements on persons who are not members of registered
exemption schemes to furnish certificates of compliance to the appropriate
Agency;

the approval of persons by the appropriate Agency for the purpose of issuing
certificates of compliance;

the registration of exemption schemes, the imposition of conditions in
connection with such registration, the variation of such conditions, the making
of applications for such registration and the period for which any such
registration is to remain in force;

the requirements which must be fulfilled, and the criteria which must be met,
before an exemption scheme may be registered;

the powers of the appropriate Agency in relation to applications received by
it for registration of exemption schemes;

the cancellation of the registration of an exemption scheme;

the fees, or the method of determining the fees, which are to be paid to the
appropriate Agency—
(i) in respect of the approval of persons for the purpose of issuing
certificates of compliance;

(i1) on the making of an application for registration of an exemption
scheme;

(iii) in respect of the subsistence of the registration of that scheme;
(iv) on submission to the appropriate Agency of a certificate of
compliance;
(v) on the making of an application for, or for the renewal of, registration
of a person required to register under the regulations;
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(vi) in respect of the renewal of the registration of that person;
(qQ) appeals against the refusal of registration, the imposition of conditions in
connection with registration, or the cancellation of the registration, of any
exemption scheme;

(r) the procedure on any such appeal;
(s) cases, or classes of case,—
(i) in which an exemption scheme is, or is not, to be treated as registered,
or
(i1) in which a person is, or is not, to be treated as a member of a registered
exemption scheme,

pending the determination or withdrawal of an appeal, and otherwise with
respect to the position of persons and exemption schemes pending such
determination or withdrawal;

(t) the imposition on the appropriate Agency of a duty to monitor compliance
with any of the obligations imposed by the regulations;

(u) the imposition on prescribed persons of duties to maintain records, and furnish
to the Secretary of State or to the appropriate Agency returns, in such form as
may be prescribed of such information as may be prescribed for any purposes
of, or for any purposes connected with, or related to, sections 93 to 95 of this
Act or any regulations;

(w) the imposition on the appropriate Agency of a duty to maintain, and make
available for inspection by the public, a register containing prescribed
information relating to registered exemption schemes or persons required to
register under the regulations;

(y) the powers of entry and inspection which are exercisable by a new Agency
for the purposes of its functions under the regulations;

Bya) o

(2) If it appears to the Secretary of State—

(a) that any action proposed to be taken by the operator of a registered exemption
scheme would be incompatible with—

(i) any obligations of the United Kingdom under the [F'EU] Treaties, or
(i1) any international agreement to which the United Kingdom is for the
time being a party, or
(b) that any action which the operator of such a scheme has power to take is
required for the purpose of implementing any such obligations or agreement,

he may direct that operator not to take or, as the case may be, to take the action in
question.

(3) Regulations may make provision as to which of the new Agencies is the appropriate
Agency for the purposes of any function conferred or imposed by or under this section
or section 93 above, or for the purposes of the exercise of that function in relation to
the whole or a prescribed part of Great Britain, and may make provision for things
done or omitted to be done by [**a new Agency] in relation to any part of Great Britain
to be treated for prescribed purposes as done or omitted to be done by [’any other of
them] in relation to some other part of Great Britain.

(4) Persons issuing certificates of compliance shall act in accordance with guidance issued
for the purpose by the appropriate Agency, which may include guidance as to matters
which are, or are not, to be treated as evidence of compliance or as evidence of non-
compliance.
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(5) In making any provision in relation to fees, regard shall be had to the desirability of
securing that the fees received by each new Agency under the regulations are sufficient
to meet the costs and expenses incurred by that Agency in the performance of its
functions under the regulations.

(6) In this section—

“the appropriate Agency”, subject to regulations made by virtue of
subsection (3) above, means—

(a) in relation to England "..., the Agency;
(aa) [in relation to Wales, the Natural Resources Body for Wales;]
(b) in relation to Scotland, SEPA;

“certificate of compliance” means a certificate issued by a person approved
for the purpose by the appropriate Agency to the effect that that person
is satisfied that the person in respect of whom the certificate is issued is

complying with any producer responsibility obligation to which he is subject;
F10

“exemption scheme” means a scheme which is (or, if it were to be registered
in accordance with the regulations, would be) a scheme whose members
for the time being are, by virtue of the regulations and their membership
of that scheme, exempt from the requirement to comply with the producer
responsibility obligation imposed by the regulations;

“new Agency” means the Agency [, the Natural Resources Body for
Wales or SEPA];

“operator”, in relation to an exemption scheme, includes any person
responsible for establishing, maintaining or managing the scheme;

“registered exemption scheme” means an exemption scheme which is
registered pursuant to regulations;

and expressions used in this section and in section 93 above have the same meaning
in this section as they have in that section.

(7) Regulations—

(a) may make different provision for different cases;

(b) without prejudice to the generality of paragraph (a) above, may impose
different producer responsibility obligations in respect of different classes or
descriptions of products or materials and for different classes or descriptions
of person or exemption scheme;

(c) may include incidental, consequential, supplemental or transitional provision.

(8) Any direction under this section—
(a) may include such incidental, consequential, supplemental or transitional
provision as the Secretary of State considers necessary or expedient; and
(b) shall, on the application of the Secretary of State, be enforceable by injunction
or, in Scotland, by interdict or by an order for specific performance under
section 45 of the Y"’Court of Session Act 1988.
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Textual Amendments

F1  Words in Act substituted (22.4.2011) by The Treaty of Lisbon (Changes in Terminology) Order 2011
(S.1.2011/1043), arts. 2, 3, 6 (with art. 3(2)(3), 4(2), 6(4)(5))

F2  S.94(1)(n) ceases to have effect (1.5.2004) by virtue of The Competition Act 1998 and Other
Enactments (Amendment) Regulations 2004 (S.I. 2004/1261), reg. 1(a), Sch. 2 para. 7(2)(a) (with reg.
6(2))

F3  S.94(1)(o) repealed (1.3.2000) by S.I. 2000/311, art. 28(1)(2)

F4  S.94(1)(oa) ceases to have effect (1.5.2004) by virtue of The Competition Act 1998 and Other
Enactments (Amendment) Regulations 2004 (S.1. 2004/1261), reg. 1(a), Sch. 2 para. 7(2)(a) (with reg.
6(2))

FS  S.94(1)(ya) ceases to have effect (1.5.2004) by virtue of The Competition Act 1998 and Other
Enactments (Amendment) Regulations 2004 (S.1. 2004/1261), reg. 1(a), Sch. 2 para. 7(2)(a) (with reg.
6(2))

F6  Words in s. 94(3) substituted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 381(2)(a) (with Sch. 7)

F7  Words in s. 94(3) substituted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 381(2)(b) (with Sch. 7)

F8  Words in s. 94(6) omitted (1.4.2013) by virtue of The Natural Resources Body for Wales (Functions)
Order 2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 381(3)(a)(i) (with Sch. 7)

F9  Words in s. 94(6) inserted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 381(3)(a)(ii) (with Sch. 7)

F10 Words in s. 94(6) cease to have effect (1.5.2004) by The Competition Act 1998 and Other Enactments
(Amendment) Regulations 2004 (S.I. 2004/1261), reg. 1(a), Sch. 2 para. 7(2)(b) (with reg. 6(2))

F11 Words in s. 94(6) substituted (1.4.2013) by The Natural Resources Body for Wales (Functions) Order
2013 (S.I. 2013/755), art. 1(2), Sch. 2 para. 381(3)(b) (with Sch. 7)

F12 S. 94(6A) ceases to have effect (1.5.2004) by virtue of The Competition Act 1998 and Other
Enactments (Amendment) Regulations 2004 (S.I. 2004/1261), reg. 1(a), Sch. 2 para. 7(2)(c) (with reg.

6(2))

Marginal Citations
M10 1988 c. 36.

1394 A Producer responsibility: competition matters.

Textual Amendments
F13 S. 94A ceases to have effect (1.5.2004) by virtue of The Competition Act 1998 and Other Enactments
(Amendment) Regulations 2004 (S.1. 2004/1261), reg. 1(a), Sch. 2 para. 7(3) (with reg. 6(2))

95 Producer responsibility: offences.

(1) Regulations may make provision for a person who contravenes a prescribed
requirement of the regulations to be guilty of an offence and liable—

(a) on summary conviction, to a fine not exceeding the statutory maximum;
(b) on conviction on indictment, to a fine.


http://www.legislation.gov.uk/id/uksi/2011/1043
http://www.legislation.gov.uk/id/uksi/2011/1043
http://www.legislation.gov.uk/id/uksi/2011/1043/article/2
http://www.legislation.gov.uk/id/uksi/2011/1043/article/3
http://www.legislation.gov.uk/id/uksi/2011/1043/article/6
http://www.legislation.gov.uk/id/uksi/2011/1043/article/3/2
http://www.legislation.gov.uk/id/uksi/2011/1043/article/3/3
http://www.legislation.gov.uk/id/uksi/2011/1043/article/4/2
http://www.legislation.gov.uk/id/uksi/2011/1043/article/6/4
http://www.legislation.gov.uk/id/uksi/2011/1043/article/6/5
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/2/a
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2000/311
http://www.legislation.gov.uk/id/uksi/2000/311/article/28/1/2
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/2/a
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/2/a
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/ukpga/1995/25/section/94/3
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/381/2/a
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/1995/25/section/94/3
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/381/2/b
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/1995/25/section/94/6
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/381/3/a/i
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/ukpga/1995/25/section/94/6
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/381/3/a/ii
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/2/b
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/ukpga/1995/25/section/94/6
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755
http://www.legislation.gov.uk/id/wsi/2013/755/article/1/2
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/2/paragraph/381/3/b
http://www.legislation.gov.uk/id/wsi/2013/755/schedule/7
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/2/c
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2
http://www.legislation.gov.uk/id/ukpga/1988/36
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/1/a
http://www.legislation.gov.uk/id/uksi/2004/1261/schedule/2/paragraph/7/3
http://www.legislation.gov.uk/id/uksi/2004/1261/regulation/6/2

Environment Act 1995 (c. 25) 11
Part V — Miscellaneous, General and Supplemental Provisions
Document Generated: 2024-07-25

Status: Point in time view as at 01/04/2018.
Changes to legislation: Environment Act 1995, Part V is up to date with all changes known to be in force
on or before 25 July 2024. There are changes that may be brought into force at a future date. Changes that
have been made appear in the content and are referenced with annotations. (See end of Document for details)

(2) Where an offence under any provision of the regulations committed by a body
corporate is proved to have been committed with the consent or connivance of, or to
have been attributable to any neglect on the part of, any director, manager, secretary
or other similar officer of the body corporate or a person who was purporting to act in
any such capacity, he as well as the body corporate shall be guilty of that offence and
shall be liable to be proceeded against and punished accordingly.

(3) Where the affairs of a body corporate are managed by its members, subsection (2)
above shall apply in relation to the acts or defaults of a member in connection with his
functions of management as if he were a director of the body corporate.

(4) Where the commission by any person of an offence under the regulations is due to
the act or default of some other person, that other person may be charged with and
convicted of the offence by virtue of this section whether or not proceedings for the
offence are taken against the first-mentioned person.

(5) Expressions used in this section and in section 93 or 94 above have the same meaning
in this section as they have in that section.

[96  Mineral planning permissions
(1) Schedules 13 and 14 to this Act shall have effect.

(2) This section, those Schedules ["'*as they apply to England and Wales], and the 1990
Act shall have effect as if this section and those Schedules [***(as so applying)] were
included in Part III of that Act.

[ This section, those Schedules as they apply to Scotland, and the 1972 Act shall have
(3) effect as if this section and those Schedules (as so applying) were included in Part III
of that Act.]

(4) Section 105 of the 1990 Act [*""and section 251A of the 1972 Act] shall cease to have
effect.

F16

F17

(5) Without prejudice to the generality of sections 59 to 61 of the 1990 Act [ 'or, as the
case may be, section 21 of the 1972 Act], a development order may make, in relation
to any planning permission which is granted by a development order for minerals
development, provision similar to any provision made by Schedule 13 or 14 to this Act.

(6) In this section and those Schedules—
[F'*“the 1972 Act” means the ™"Town and Country Planning (Scotland)
Act 1972;]
“the 1990 Act” means the ¥"*Town and Country Planning Act 1990;
“the 1991 Act” means the "*Planning and Compensation Act 1991; and

“minerals development” means development consisting of the winning and
working of minerals, or involving the depositing of mineral waste.]

Textual Amendments
F14 S. 96 repealed (S.) (27.5.1997) by 1997 c. 11, ss. 3, 6(2), Sch. 1 Pt. IT (with s. 5, Sch. 3)
F15 Words in s. 96(2) repealed (E.W.) (27.5.1997) by 1997 c. 11, ss. 3, 6(2), Sch. 1 Pt. III (with s. 5, Sch.
3)
F16 S.96(3) repealed (E.-W.) (27.5.1997) by 1997 c. 11, ss. 3, 6(2), Sch. 1 Pt. III (with s. 5, Sch. 3)
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F17 Words in s. 96(4)(5) repealed (E.W.) (27.5.1997) by 1995 c. 25, ss. 3, 6(2), Sch. 1 Pt. III (with s. 5,
Sch. 3)

F18 Definition of “the 1972 Act” in s. 96(6) repealed (E.W.) (27.5.1997) by 1997 c. 11, ss. 3, 6(2), Sch. 1
Pt. I11 (with s. 5, Sch. 3)

Commencement Information
I S. 96 wholly in force at 1.1.1997; s. 96 not in force at Royal Assent see s. 125(3); s. 96(2) wholly in
force and s. 96(1)(5)(6) in force for E.W. and s. 96(4) in force for specified purposes at 1.11.1995 by
S.1. 1995/2765, art. 2; 5. 96(1)(5)(6) in force for S. and s. 96(3) wholly in force and s. 96(4) in force
for further specified purposes at 1.1.1997 by S.1. 1996/2857, art. 2

Marginal Citations
M11 1972 c. 52.
M12 1990 c. 8.
M13 1991 c. 34.

Hedgerows etc.

97 Hedgerows.

(1) The appropriate Ministers may by regulations make provision for, or in connection
with, the protection of important hedgerows in England or Wales.

(2) The question whether a hedgerow is or is not “important” for the purposes of this
section shall be determined in accordance with prescribed criteria.

(3) For the purpose of facilitating the protection of important hedgerows, regulations
under subsection (1) above may also make provision in relation to other hedgerows
in England or Wales.

(4) Without prejudice to the generality of subsections (1) to (3) above, regulations under
subsection (1) above may provide for the application (with or without modifications)
of, or include provision comparable to, any provision contained in the planning Acts
and may, in particular, make provision—

(a) prohibiting, or for prohibiting, the removal of, or the carrying out of prescribed
acts in relation to, a hedgerow except in prescribed cases;

(b) for or with respect to appeals against determinations or decisions made, or
notices given or served, under or by virtue of the regulations, including
provision authorising or requiring any body or person to whom an appeal lies
to consult prescribed persons with respect to the appeal in prescribed cases;

(c) for a person who contravenes, or fails to comply with, any prescribed
provision of the regulations to be guilty of an offence;

(d) for a person guilty of an offence by virtue of paragraph (c) above which
consists of the removal, in contravention of the regulations, of a hedgerow of
a description prescribed for the purposes of this paragraph to be liable—

(i) on summary conviction, to a fine not exceeding the statutory
maximum, or

(i1) on conviction on indictment, to a fine;

(e) for a person guilty of any other offence by virtue of paragraph (c) above to
be liable on summary conviction to a fine not exceeding such level on the
standard scale as may be prescribed.
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(5) Regulations under this section may make different provision for different cases,
including different provision in relation to different descriptions of hedgerow, different
descriptions of person, different areas or localities or different circumstances.

(6) Before making any regulations under this section the appropriate Ministers shall
consult—

(a) such bodies appearing to them to be representative of persons whose business
interests are likely to be affected by the proposed regulations,

(b) such bodies appearing to them to be representative of the interests of owners
or occupiers of land,

(c) such bodies appearing to them to be representative of the interests of local
authorities,

(d) suchbodies whose statutory functions include the provision to Ministers of the
Crown of advice concerning matters relating to environmental conservation,
and

(e) such bodies not falling within paragraphs (a) to (d) above,
as the appropriate Ministers may consider appropriate.

[Fl9

(6A) Subsection (6)(d) does not apply to regulations which apply only in relation to
England.]

(7) No statutory instrument containing regulations under this section shall be made unless
a draft of the instrument has been laid before, and approved by a resolution of, each
House of Parliament.

(8) In this section—
“the appropriate Ministers” means—

(a) as respects England, the Secretary of State and the Minister of
Agriculture, Fisheries and Food;

(b) as respects Wales, the Secretary of State;
“environmental conservation” means conservation—

(a) of the natural beauty or amenity, or flora or fauna, of England or Wales;
or

(b) of features of archaeological or historic interest in England or Wales;
“hedgerow” includes any stretch of hedgerow;
“local authority” means—

(a) the council of a county, county borough, district, London borough, parish
or community;

(b) the Common Council of the City of London;
(c) the Council of the Isles of Scilly;

“the planning Acts” has the same meaning as it has in the "*Town and
Country Planning Act 1990 by virtue of section 336(1) of that Act;

“prescribed” means specified, or of a description specified, in regulations;

“regulations” means regulations made by statutory instrument;

“remove”, in relation to a hedgerow, means uproot or otherwise destroy,
and cognate expressions shall be construed accordingly;

“statutory functions” means functions conferred or imposed by or under
any enactment.
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(9) Any reference in this section to removing, or carrying out an act in relation to, a
hedgerow includes a reference to causing or permitting another to remove, or (as the
case may be) carry out an act in relation to, a hedgerow.

Textual Amendments
F19 S.97(6A) inserted (E.) (26.5.2015) by Deregulation Act 2015 (c. 20), s. 115(3)(1), Sch. 22 para. 12

Modifications etc. (not altering text)
C1  S.97 explained (1.6.1997) by S.I. 1997/1160, reg. 4

Marginal Citations
M14 1990 c. 8.

98 Grants for purposes conducive to conservation.

(1) The appropriate Minister, with the consent of the Treasury [*’as respects England and
Wales], may by regulations make provision for and in connection with the making of
grants to persons who do, or who undertake to that Minister that they will do, anything
which in the opinion of that Minister is conducive to—

(a) the conservation or enhancement of the natural beauty or amenity of the
countryside (including its flora and fauna and geological and physiographical
features) or of any features of archacological interest there; or

(b) the promotion of the enjoyment of the countryside by the public.

(2) Regulations under this section may—

(a) make different provision for different cases or classes of case or for different
areas;

(b) provide for grants to be made subject to conditions;

(c) confer power on the appropriate Minister to modify, in any particular case, the
conditions to which a grant would otherwise be subject, if he is satisfied that
the making of that grant, subject to the conditions as so modified, is consistent
with the purposes for which the regulations are made;

(d) make provision for or in connection with the recovery of any sums paid by
way of grant, or the withholding of any further payments of grant, in cases
where the applicant for the grant—

(i) in making the application, or in furnishing any information in
connection with the application, has made a statement which was false
or misleading in a material respect;

(ii) has failed to do something which he undertook to do if the grant was
made; or
(iii) is in breach of any condition subject to which the grant was made.

(3) The power to make regulations under this section shall be exercisable by statutory
instrument; and a statutory instrument containing any such regulations shall be subject
to annulment pursuant to a resolution of either House of Parliament.

(4) The powers conferred by this section are in addition to any other powers of the
Secretary of State or the Minister of Agriculture, Fisheries and Food.

(5) In this section “the appropriate Minister” means—


http://www.legislation.gov.uk/id/ukpga/2015/20
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(a) asrespects England, the Minister of Agriculture, Fisheries and Food;
(b) asrespects Wales, the Secretary of State;
(c) asrespects Scotland, the Secretary of State.

Textual Amendments
F20 Words in s. 98(1) inserted (1.7.1999) by S.1. 1999/1820, arts. 1(2), 4, Sch. 2 Pt. I para. 120(7); S.I.

1998/3178, art. 3

Modifications etc. (not altering text)
C2  S. 98 extended (to Isles of Scilly) (1.5.1996) by S.I. 1996/1030, art. 3

2199  Consultation before making or modifying certain subordinate legislation for
England.

Textual Amendments
F21 S.99 omitted (E.) (26.5.2015) by virtue of Deregulation Act 2015 (c. 20), s. 115(3)(1), Sch. 22 para.
13

Modifications etc. (not altering text)
C3  S.99 extended (to Isles of Scilly) (1.5.1996) by S.I. 1996/1030, art. 3

Drainage

100 Meaning of “drainage” in certain enactments.

(1) In the definition of “drainage” in section 113(1) of the ™*Water Resources Act 1991,
after paragraph (c) there shall be added the words “and

(d) the carrying on, for any purpose, of any other practice which
involves management of the level of water in a watercourse;”.

(2) For the definition of “drainage” in section 72(1) of the "'*Land Drainage Act 1991
there shall be substituted—
““drainage” includes—
(a) defence against water (including sea water);
(b) irrigation, other than spray irrigation;
(c) warping; and
(d) the carrying on, for any purpose, of any other practice which involves
management of the level of water in a watercourse;”.

Marginal Citations
M15 1991 c. 57.
M16 1991 c. 59.
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101 Grants in connection with drainage works.

(2) In section 59 of the ™7Land Drainage Act 1991 (grants to drainage bodies) in
subsection (4), after the words “expenditure properly incurred by them with a view to”
there shall be inserted “ (a) ” and at the end of that subsection there shall be added—

“(b) enabling them to determine in any particular case whether drainage
works, or drainage works of any particular description, should or
should not be carried out;

(c) obtaining or organising information, including information about
natural processes affecting the coastline, to enable them to formulate
or develop their plans with respect to the defence against sea water
of any part of the coastline; or

(d) obtaining, at any time after the carrying out of drainage works,
information with respect to—

(i) the quality or effectiveness, or the effect on the environment,
of those works; or
(i1) any matter of a financial nature relating to those works.

(4A) Paragraphs (b) to (d) of subsection (4) above are without prejudice to any
power—
(a) to make any grant under subsection (1) or (4)(a) above, or
(b) to impose any condition under subsection (2) above,
which could be made or imposed apart from those paragraphs.”

Textual Amendments
F22 S.101(1) repealed (17.3.2004 for E., 1.4.2004 for W.) by Water Act 2003 (c. 37), s. 105(3), Sch. 7
para. 42, Sch. 9 Pt. 3; S.I. 2004/641, art. 2(c)(d); S.I. 2004/910, art. 2(1)(c)(d)

Marginal Citations
M17 1991 c. 59.

Fisheries

102 Sea fisheries.

[*2(1) The M**Sea Fisheries Regulation Act 1966 shall be amended in accordance with the
following provisions of this section.

(2) In section 2 (constitution of local fisheries committees) in subsection (2) (which
includes provision for the members appointed by the Minister to be persons acquainted
with the needs and opinions of the fishing interests of that district) after the words “of
that district” there shall be added the words “ or as being persons having knowledge
of, or expertise in, marine environmental matters .

(3) After that subsection there shall be inserted—

“(2A) In addition to the members appointed as mentioned in subsection (1) above,
a local fisheries committee may appoint such number of persons with
knowledge of or expertise in marine environmental matters as it thinks


http://www.legislation.gov.uk/id/ukpga/1995/25/section/101/1
http://www.legislation.gov.uk/id/ukpga/2003/37
http://www.legislation.gov.uk/id/ukpga/2003/37/section/105/3
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/7/paragraph/42
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/7/paragraph/42
http://www.legislation.gov.uk/id/ukpga/2003/37/schedule/9/part/3
http://www.legislation.gov.uk/id/uksi/2004/641
http://www.legislation.gov.uk/id/uksi/2004/641/article/2/c/d
http://www.legislation.gov.uk/id/wsi/2004/910
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fit as further members of the committee for those occasions on which it
is considering any proposed byelaw under section 5 below by virtue of
section SA below, or any proposed amendment or revocation of such a
byelaw.”

(4) At the end of that section there shall be added—

“(7) In this section “marine environmental matters” means—

(a) the conservation or enhancement of the natural beauty or amenity of
marine or coastal areas (including their geological or physiographical
features) or of any features of archaeological or historic interest in
such areas; or

(b) the conservation of flora or fauna which are dependent on, or
associated with, a marine or coastal environment.”

(5) After section 5 (byelaws for regulation etc of sea fisheries) there shall be inserted—

“ Byelaws under section 5 for marine environmental purposes.

(1) Any power to make byelaws conferred by section 5 above may be exercised
for marine environmental purposes.

(2) The power to make byelaws under section 5 above by virtue of this section is
in addition to, and not in derogation from, the power to make byelaws under
that section otherwise than by virtue of this section.

(3) Byelaws under section 5 above by virtue of this section shall be submitted for
confirmation under section 7 below—

(a) in the case of a byelaw which is to have effect in England, only after
consultation with the Nature Conservancy Council for England;

(b) in the case of a byelaw which is to have effect in Wales, only after
consultation with the Countryside Council for Wales.

(4) In this section “marine environmental purposes” means the purposes—

(a) of conserving or enhancing the natural beauty or amenity of marine or
coastal areas (including their geological or physiographical features)
or of any features of archaeological or historic interest in such areas;
or

(b) of conserving flora or fauna which are dependent on, or associated
with, a marine or coastal environment.”

(6) In section 8 (power of Minister to revoke byelaws if it appears necessary or desirable
for the maintenance or improvement of fisheries) after the words “maintenance
or improvement of fisheries” there shall be inserted the words “ or for marine
environmental purposes, within the meaning of section SA above, ”.]

Textual Amendments
F23 S. 102 repealed (1.4.2010 for W., 1.4.2011 for E.) by Marine and Coastal Access Act 2009 (c. 23), s.
324(3), Sch. 22 Pt. 4; S.I. 2010/630, art. 3(b) (with arts. 8, 12); S.I. 2011/556, art. 2(2)(o) (with art.

2(3)
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Marginal Citations
M18 1966 c. 38.

103 Other marine or aquatic environmental conservation powers.

(1) After section 5 of the ™’Sea Fish (Conservation) Act 1967 (power to restrict fishing
for sea fish) there shall be inserted—

“SA Powers to restrict fishing for marine environmental purposes.

(1) Any power to make an order under section 5 above may be exercised for
marine environmental purposes.

(2) The power to make an order under section 5 above by virtue of this section is
in addition to, and not in derogation from, the power to make an order under
that section otherwise than by virtue of this section.

(3) In this section “marine environmental purposes” means the purposes—

(a) of conserving or enhancing the natural beauty or amenity of marine or
coastal areas (including their geological or physiographical features)
or of any features of archaeological or historic interest in such areas;
or

(b) of conserving flora or fauna which are dependent on, or associated
with, a marine or coastal environment.”

(2) After section 2 of the ¥*’Inshore Fishing (Scotland) Act 1984 there shall be inserted—

“2A Powers to restrict fishing, or to prohibit the carriage of specified
types of net, for marine environmental purposes.

(1) Any power to make an order under section 1 or 2 above may be exercised for
marine environmental purposes.

(2) The power to make an order under section 1 or 2 above by virtue of this section
is in addition to, and not in derogation from, the power to make an order under
that section otherwise than by virtue of this section.

(3) In this section “marine environmental purposes” means the purposes—

(a) ofconserving or enhancing the natural beauty or amenity of marine or
coastal areas (including their geological or physiographical features)
or of any features of archaeological or historic interest in such areas;
or

(b) of conserving flora or fauna which are dependent on, or associated
with, a marine or coastal environment.”

(3) In Schedule 25 to the ™'Water Resources Act 1991 (byelaw making powers) after
paragraph 6 (byelaws for purposes of fisheries functions) there shall be inserted—

Fisheries byelaws for marine or aquatic environmental purposes

“6A (1) Any power to make byelaws conferred by paragraph 6 above may be
exercised for marine or aquatic environmental purposes.
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(2) The power to make byelaws under paragraph 6 above by virtue of this
paragraph is in addition to, and not in derogation from, the power to make
byelaws under that paragraph otherwise than by virtue of this paragraph.

(3) In this paragraph “marine or aquatic environmental purposes” means—

(a) the conservation or enhancement of the natural beauty or amenity
of marine or coastal, or aquatic or waterside, areas (including
their geological or physiographical features) or of any features of
archaeological or historic interest in such areas; or

(b) the conservation of flora or fauna which are dependent on, or
associated with, a marine or coastal, or aquatic or waterside,
environment.”

Marginal Citations
M19 1967 c. 84.
M20 1984 c. 26.
M21 1991 c. 57.

104  Fixed penalty system for certain fisheries offences.

(1) After section 37 of the ™*?Salmon and Freshwater Fisheries Act 1975 there shall be
inserted—

“37A Fixed penalty notices for certain offences.

(1) Where on any occasion a water bailiff or other officer of the Agency finds a
person who he has reason to believe is committing, or has on that occasion
committed, a fixed penalty offence, he may give to that person a notice (in this
section referred to as a “fixed penalty notice”) offering him the opportunity of
discharging any liability to conviction for that offence by payment of a fixed
penalty.

(2) Where a person is given a fixed penalty notice in respect of a fixed penalty
offence—
(a) no proceedings shall be instituted for that offence before the
expiration of the period for paying the fixed penalty; and
(b) he shall not be convicted of that offence if the fixed penalty is paid
before the expiration of that period.

(3) The Agency may extend the period for paying the fixed penalty in any
particular case if it considers it appropriate to do so in all the circumstances
of the case.

(4) If, in any particular case, the Agency considers that a fixed penalty notice
which has been given ought not to have been given, it may give to the person
to whom the fixed penalty notice was given a notice withdrawing the fixed
penalty notice; and where notice under this subsection is given—

(a) the Agency shall repay any amount which has been paid by way of
fixed penalty in pursuance of the fixed penalty notice; and


http://www.legislation.gov.uk/id/ukpga/1967/84
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(b) no proceedings shall be instituted or continued against that person for
the offence in question.

(5) The amount by which the sums received by the Agency by way of fixed
penalties exceed the sums repaid by it under subsection (4)(a) above shall be
paid into the Consolidated Fund.

(6) In any proceedings, a certificate purporting to be signed by or on behalf of the
Chief Executive of the Agency and stating either—

(a) that payment of a fixed penalty was, or (as the case may be) was not,
received by the Agency on or before a date specified in the certificate,
or

(b) that an envelope containing an amount sent by post in payment of
a fixed penalty was marked as posted on a date specified in the
certificate,

shall be received as evidence of the matters so stated and shall be treated,
without further proof, as being so signed unless the contrary is shown.

(7) A fixed penalty notice shall give such reasonable particulars of the
circumstances alleged to constitute the fixed penalty offence to which the
notice relates as are necessary for giving reasonable information of the offence
and shall state—

(a) the monetary amount of the fixed penalty which may be paid;
(b) the person to whom and the address at which—
(i) the fixed penalty may be paid, and
(ii) any correspondence relating to the fixed penalty notice may
be sent;

(c) the method or methods by which payment of the fixed penalty may
be made;

(d) the period for paying the fixed penalty;
(e) the consequences of the fixed penalty not being paid before the
expiration of that period.

(8) A fixed penalty notice may also contain such other information relating to, or
for the purpose of facilitating, the administration of the fixed penalty system
as the Agency considers necessary or desirable.

(9) Regulations may—
(a) make provision with respect to the giving of fixed penalty notices,
including, in particular, provision with respect to—
(1) the methods by which,
(ii) the officers, servants or agents by, to or on whom, and
(iii) the places at which,
fixed penalty notices may be given by, or served on behalf of, a water
bailiff or other officer of the Agency;
(b) prescribe the method or methods by which fixed penalties may be
paid;
(c) make provision for or with respect to the issue of prescribed
documents to persons to whom fixed penalty notices are or have been
given.

(10) In this section—
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“fixed penalty” means a penalty of such amount as may be
prescribed (whether by being specified in, or made calculable under,
regulations);

“fixed penalty offence” means, subject to subsection (11) below,
any offence—

(a) under this Act,
(b) under the "**Salmon Act 1986,

(c) under or by virtue of regulations or orders made under
section 115, 116 or 142 of the "*Water Resources Act 1991, or

(d) under section 211(3) of that Act, so far as relating to byelaws
made by virtue of paragraph 6 of Schedule 25 to that Act,

which is for the time being prescribed for the purpose;

“the fixed penalty system” means the system implementing this
section and regulations made under it;

“the Ministers” means the Secretary of State and the Minister;

“notice” means notice in writing;

“the period for paying”, in relation to any fixed penalty, means such
period as may be prescribed for the purpose;

“prescribed” means prescribed by regulations;

“regulations” means regulations made under this section by the
Ministers.

(11) The provision that may be made by regulations prescribing fixed penalty
offences includes provision for an offence to be a fixed penalty offence—
(a) only if it is committed in such circumstances or manner as may be
prescribed; or
(b) except ifit is committed in such circumstances or manner as may be
prescribed.

(12) Regulations may provide for any offence which is a fixed penalty offence to
cease to be such an offence.

(13) An offence which, in consequence of regulations made by virtue of
subsection (12) above, has ceased to be a fixed penalty offence shall be eligible
to be prescribed as such an offence again.

(14) Regulations may—
(a) make different provision in relation to different cases or classes of
case; or

(b) provide for such exceptions, limitations and conditions, or make such
incidental, supplemental, consequential or transitional provision, as
the Ministers consider necessary or expedient.

(15) Any power to make regulations under this section shall be exercisable
by statutory instrument made by the Ministers; and a statutory instrument
containing any such regulations shall be subject to annulment pursuant to a
resolution of either House of Parliament.”

(2) In section 35 of that Act (which, among other things, creates an offence of failing
to state one’s name and address when required to do so under that section) in
subsection (1) (water bailiffs and constables), for the words from “A water bailiff” to
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“any constable” there shall be substituted the words “ A water bailiff or other officer
of the Agency, or any constable, .

(3) After that subsection there shall be inserted—

“(1A) Without prejudice to subsection (1) above, a water bailiff or other officer of
the Agency who on any occasion finds a person who he has reason to believe
is committing, or has on that occasion committed, a fixed penalty offence,
within the meaning of section 37A below, may require that person to state his
name and address.”

(4) In section 41(1) of that Act (definitions), before the definition of “authorised officer”
there shall be inserted—

11333

the Agency” means the Environment Agency;”.

Marginal Citations

M22 1975c.51.
M23 1986 c. 62.
M24 1991 c. 57.

105  Minor and consequential amendments relating to fisheries.

Schedule 15 to this Act (which makes minor and consequential amendments relating
to fisheries) shall have effect.

Commencement Information
12 S. 105 partly in force; s. 105 not in force at Royal Assent see s. 125(3); s. 105 in force for specified
purposes at 21.9.1995 by S.1. 1995/1983, art. 3; s. 105 in force for further specified purposes at
1.2.1996 by S.I. 1996/186, art 2; s. 105 in force for further specified purposes at 1.4.1996 by S.1.
1996/186, art 3; s. 105 in force for further specified purposes at 1.1.1999 by S.I. 1995/1983, art. 4

New provisions for Scotland

106 Control of pollution of water in Scotland.

Schedule 16 to this Act (which amends the Control of Pollution Act 1974 as respects
the control of pollution of rivers and coastal waters in Scotland) shall have effect.

107 Statutory nuisances: Scotland.

Schedule 17 to this Act (which makes provision with respect to statutory nuisances
in Scotland) shall have effect.
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[F**Powers of Entry][***Enforcement]

Textual Amendments
F24 S. 108 cross-heading substituted (E.W.) (29.3.2018) by The Waste Enforcement (England and Wales)
Regulations 2018 (S.1. 2018/369), reg. 1(2), Sch. 2 para. 2

108 Powers of enforcing authorities and persons authorised by them.

(1) A person who appears suitable to an enforcing authority may be authorised in writing
by that authority to exercise, in accordance with the terms of the authorisation, any of
the powers specified in subsection (4) below for the purpose—

(a) of determining whether any provision of the pollution control enactments
["*or flood risk activity enactments] in the case of that authority is being, or
has been, complied with;

(b) of exercising or performing one or more of the pollution control functions
["*%or flood risk activity functions] of that authority; [**or]

(c) of determining whether and, if so, how such a function should be exercised
or performed.

[*(d) of determining whether any of the following offences are being or have been
committed—

(1) an offence under section 110 of this Act;

(i1) an offence under section 40(1) of the Regulatory Reform (Scotland)
Act 2014 (offences relating to significant environmental harm);

(iii) an offence under section 293(2) of the Criminal Procedure (Scotland)
Act 1995 (statutory offences: art and part and aiding or abetting) as
it applies in relation to an offence mentioned in sub-paragraph (i) or
(i1) above;

(iv) an attempt, conspiracy or incitement to commit an offence mentioned
in sub-paragraph (i) or (ii) above; or

(e) in a case only where the person is authorised by SEPA, of determining
whether, and if so to what extent, any financial benefit has accrued or is
likely to accrue to a person in connection with an offence mentioned in
subsection (1A) below which the authorised person reasonably believes is
being or has been committed.]

["*(1A) The offence is a relevant offence (within the meaning of section 53 of the Regulatory

Reform (Scotland) Act 2014) for the purpose of provision made under section 24, or
of section 35, of that Act).]

F30

(2) A person who appears suitable to the Agency [, the Natural Resources Body
for Wales] or SEPA may be authorised in writing by the Agency [, the Natural
Resources Body for Wales] or, as the case may be, SEPA to exercise, in accordance
with the terms of the authorisation, any of the powers specified in subsection (4) below
for the purpose of enabling the Agency [, the Natural Resources Body for Wales]
or, as the case may be, SEPA to carry out any assessment or prepare any report which
the Agency [, the Natural Resources Body for Wales] or, as the case may be, SEPA
is required to carry out or prepare under section 5(3) or 33(3) above.

(3) Subsection (2) above only applies where the Minister who required the assessment to
be carried out, or the report to be prepared, has, whether at the time of making the
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requirement or at any later time, notified the Agency [*', the Natural Resources Body

for Wales] or, as the case may be, SEPA that the assessment or report appears to him to
relate to an incident or possible incident involving or having the potential to involve—
(a) serious pollution of the environment,
(b) serious harm to human health, or
(c) danger to life or health.

(4) The powers which a person may be authorised to exercise under subsection (1) or (2)
above are—

(a) to enter at any reasonable time (or, in an emergency, at any time and, if need
be, by force) any premises which he has reason to believe it is necessary for
him to enter;

(b) on entering any premises by virtue of paragraph (a) above, to take with him—

(1) any other person duly authorised by the enforcing authority and, if
the authorised person has reasonable cause to apprehend any serious
obstruction in the execution of his duty, a constable; and

(i1) any equipment or materials required for any purpose for which the
power of entry is being exercised;

(c) to make such examination and investigation as may in any circumstances be
necessary;

(d) as regards any premises which he has power to enter, to direct that
those premises or any part of them, or anything in them, shall be left
undisturbed (whether generally or in particular respects) for so long as is
reasonably necessary for the purpose of any examination or investigation
under paragraph (c) above;

(e) to take such measurements and photographs and make such recordings as he
considers necessary for the purpose of any examination or investigation under
paragraph (c) above;

(f) to take samples, or cause samples to be taken, of any articles or substances
found in or on any premises which he has power to enter, and of the air, water
or land in, on, or in the vicinity of, the premises;

["*(g) in the case of any article or substance found in or on any premises which the
person has power to enter, being an article or substance which appears to that
person to have caused or to be likely to cause—

(1) pollution of the environment,

(i1) harm to the environment,
(iii) flooding,

(iv) harm to human health, or

(v) a detrimental impact on drainage,

to cause it to be dismantled or subjected to any process or test (but not so as
to damage or destroy it, unless that is necessary);]

(h) in the case of any such article or substance as is mentioned in paragraph (g)
above, to take possession of it and detain it for so long as is necessary for all
or any of the following purposes, namely—

(i) to examine it, or cause it to be examined, and to do, or cause to be
done, to it anything which he has power to do under that paragraph;

(i1) to ensure that it is not tampered with before examination of it is
completed;
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(iii) to ensure that it is available for use as evidence in any proceedings
for an offence under the pollution control enactments [*or flood
risk activity enactments] in the case of the enforcing authority under
whose authorisation he acts or in any other proceedings relating to a
variation notice, enforcement notice or prohibition notice under those
enactments;

(iv) to ensure that it is available for use as evidence in any proceedings for
an offence under section 40(1) of the Regulatory Reform (Scotland)
Act 2014;]

(j) to require any person whom he has reasonable cause to believe to be able
to give any information relevant to any examination or investigation under
paragraph (c) above—

[*%(i)] to answer (in the absence of persons other than a person nominated
by that person to be present and any persons whom the authorised
person may allow to be present) such questions as the authorised
person thinks fit to ask and to sign a declaration of the truth of his
answers["®; and

(i1) without prejudice to the generality of paragraph (c) above, to attend at
such place and at such reasonable time as the authorised person may
specify to answer those questions and sign such a declaration;]

["’(ja) in a case only where he is authorised under subsection (1) or (2) above by
SEPA, and without prejudice to the generality of paragraphs (¢) and (j) above,
to require any person whom he has reasonable cause to believe to be able
to give any information relevant to an examination or investigation under
paragraph (c) above, to provide the person's name, address and date of birth;]

(k) to require the production of, or where the information is recorded in
computerised form, the furnishing of extracts from, any records—
(i) which are required to be kept under the pollution control enactments
[**or flood risk activity enactments] for the enforcing authority under
whose authorisation he acts, or
(i1) which it is necessary for him to see for the purposes of an examination
or investigation under paragraph (¢) above,

[F34

and to inspect and take copies of, or of any entry in, the records;

[*(ka) asregards any premises which by virtue of an authorisation from SEPA he has
power to enter, to search the premises and seize and remove any documents
found in or on the premises which he has reasonable cause to believe—

(1) may be required as evidence for the purpose of proceedings relating
to an offence under any of the pollution control enactments, or under
section 40(1) of the Regulatory Reform (Scotland) Act 2014, which
he reasonably believes is being or has been committed; or

(i) may assist in determining whether, and if so to what extent, any
financial benefit has accrued or is likely to accrue as mentioned in
subsection (1)(e) above;]

() to require any person to afford him such facilities and assistance with respect
to any matters or things within that person’s control or in relation to which that
person has responsibilities as are necessary to enable the authorised person to
exercise any of the powers conferred on him by this section;

(m) any other power for—
(i) a purpose falling within any paragraph of subsection (1) above, or
(i1) any such purpose as is mentioned in subsection (2) above,
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which is conferred by regulations made by the Secretary of State.

(5) The powers which by virtue of subsections (1) and (4) above are conferred in relation
to any premises for the purpose of enabling an enforcing authority to determine
whether any provision of the pollution control enactments [**’or flood risk activity
enactments] in the case of that authority is being, or has been, complied with [
or whether an offence under section 40(1) of the Regulatory Reform (Scotland) Act
2014 is being, or has been, committed,] shall include power, in order to obtain the

information on which that determination may be made,—
(a) to carry out experimental borings or other works on those premises; and
(b) to install, keep or maintain monitoring and other apparatus there.

(6) Except in an emergency, in any case where it is proposed to enter any premises used
for residential purposes, or to take heavy equipment on to any premises which are to
be entered, any entry by virtue of this section shall only be effected—

(a) [after the expiration of at least seven days’ notice of the proposed entry
given to a person who appears to the authorised person in question to be in
occupation of the premises in question, and]

(b) either—

(i) with the consent of a person who is in occupation of those premises; or
(i1) under the authority of a warrant by virtue of Schedule 18 to this Act.

(7) Except in an emergency, where an authorised person proposes to enter any premises
and—

(a) entry has been refused and he apprehends on reasonable grounds that the use
of force may be necessary to effect entry, or

(b) he apprehends on reasonable grounds that entry is likely to be refused and that
the use of force may be necessary to effect entry,

any entry on to those premises by virtue of this section shall only be effected under
the authority of a warrant by virtue of Schedule 18 to this Act.

["*(7A) An authorised person may not exercise the power in subsection (4)(ka) above to
seize and remove documents except under the authority of a warrant by virtue of
Schedule 18 to this Act.

(7B) Section 108A applies where documents are removed under that power.

(7C) Subsections (7D) and (7E) apply where a document removed under that power
contains information in respect of which a claim to confidentiality of communications
could be maintained in legal proceedings.

(7D) The information may not be used—

(a) in evidence for the purpose of proceedings mentioned in paragraph (ka)(i) of
subsection (4) above against a person who would be entitled to make such a
claim in relation to the document; or

(b) to determine whether any financial benefit has accrued or is likely to accrue
as mentioned in subsection (1)(e) above.

(7E) The document must be returned to the premises from which it was removed, or to the
person who had possession or control of it immediately before it was removed, as soon
as reasonably practicable after the information is identified as information described
in subsection (7C) above (but the authorised person may retain, or take copies of, any
other information contained in the document).]
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(8) In relation to any premises belonging to or used for the purposes of the United
Kingdom Atomic Energy Authority, subsections (1) to (4) above shall have effect
subject to section 6(3) of the Atomic Energy Authority Act 1954 (which restricts
entry to such premises where they have been declared to be prohibited places for the
MBpurposes of the Y*Official Secrets Act 1911).

(9) The Secretary of State may by regulations make provision as to the procedure to
be followed in connection with the taking of, and the dealing with, samples under
subsection (4)(f) above.

(10) Where an authorised person proposes to exercise the power conferred by
subsection (4)(g) above in the case of an article or substance found on any premises, he
shall, if so requested by a person who at the time is present on and has responsibilities
in relation to those premises, cause anything which is to be done by virtue of that
power to be done in the presence of that person.

(11) Before exercising the power conferred by subsection (4)(g) above in the case of any
article or substance, an authorised person shall consult—

(a) such persons having duties on the premises where the article or substance is
to be dismantled or subjected to the process or test, and

(b) such other persons,

as appear to him appropriate for the purpose of ascertaining what dangers, if any, there
may be in doing anything which he proposes to do or cause to be done under the power.

(12) No answer given by a person in pursuance of a requirement imposed under
subsection (4)(j) above shall be admissible in evidence in England and Wales against
that person in any proceedings, or in Scotland against that person in any criminal
proceedings[™, except in a case where the proceedings relate to—

(a) an offence under section 44(2) of the Criminal Law (Consolidation)
(Scotland) Act 1995 (false statements and declarations), or

(b) another offence where in giving evidence the person makes a statement
inconsistent with the answer. |

(13) Nothing in this section shall be taken to compel the production by any person of a
document of which he would on grounds of legal professional privilege be entitled to
withhold production on an order for discovery in an action in the High Court or, in
relation to Scotland, on an order for the production of documents in an action in the
Court of Session.

(14) Schedule 18 to this Act shall have effect with respect to the powers of entry and related
powers which are conferred by this section.

(15) In this section—
“authorised person” means a person authorised under subsection (1) or (2)
above;
f3<document” includes any thing in which information of any description
y thing y p
is recorded (by any means) and any part of such a thing;]
["*“domestic property” has the meaning given by section 75(5)(a) of the
Environmental Protection Act 1990;]
[“emergency” means a case in which it appears to the authorised person
in question—
(a) that there is an immediate risk of serious harm or that circumstances
exist which are likely to endanger life or health, and
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(b) that immediate entry to any premises is necessary to verify the existence
of that risk or those circumstances or to ascertain the cause of that risk
or those circumstances or to effect a remedy,

and for this purpose “serious harm” means—
(i) serious pollution of the environment,
(i1) serious harm to the environment,
(ii1) serious flooding,
(iv) serious harm to human health, or
(v) aserious detrimental impact on drainage;]
“enforcing authority” means—
(a) the Secretary of State;
(b) the Agency;
(bza) ["**the Natural Resources Body for Wales;]
(ba) [**a waste collection authority;]
(c) SEPA; or
(d) alocal enforcing authority;

[**“English waste collection authority” has the same meaning as in
section 45A of the Environmental Protection Act 1990;]

[*'“flood risk activity enactment”, in relation to an enforcing authority,
means an enactment relating to the flood risk activity functions of that
authority;

“flood risk activity functions”, in relation to the Agency or the Natural
Resources Body for Wales, means the functions relating to flood risk activities
conferred or imposed on it by or under regulations made under section 61 of
the Water Act 2014;]

“local enforcing authority” means—

(@) ["*a local enforcing authority, within the meaning of Part I of the
M7Environmental Protection Act 1990;]

(b) a local authority, within the meaning of Part IIA of that Act, in its
capacity as an enforcing authority for the purposes of that Part;

(c) alocal authority for the purposes of Part IV of this Act or regulations
under that Part;

(d) a local authority for the purposes of regulations under section 2 of the
Pollution Prevention and Control Act 1999 extending to England and
Wales [**or regulations under section 61 of the Water Act 2014] ;

“mobile plant” means plant which is designed to move or to be moved
whether on roads or otherwise;

“pollution control enactments”, in relation to an enforcing authority,
means the "*enactments and instruments relating to the ¥**pollution control
functions of that authority [***(including any enactmentscomprised in, or in
instruments made under, an Act of the Scottish Parliament relating to those
functions).]

“pollution control functions”, in relation to the ™*Agency [***, the Natural
Resources Body for Wales] or SEPA, means the 'functions conferred or
imposed on it by or under—

(a) [™°the Alkali, &c, Works Regulation Act 1906;]
(b) F57
© ™.
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(d) **...
(e) Parts I, IA and II of the Y*?Control of Pollution Act 1974;
(f) the Control of Pollution (Amendment) Act 1989;

(g) Parts[** L] II and IIA of the "Environmental Protection Act 1990
(integrated pollution control, waste on land and contaminated land);

(h) Chapter III of Part IV of the ™*Water Industry Act 1991 (special
category effluent);

(j) Part III and sections 161 to 161D of the “**Water Resources Act 1991;

(k) section 19 of the ™*Clean Air Act 1993;

1 ..

(m) regulations made by virtue of section 2(2) of the ™*European
Communities Act 1972, to the extent that the regulations relate to
pollution;

(n) [*® in relation to SEPA , regulations under section 2 of the Pollution

Prevention and Control Act 1999 [**or section 18 of the Regulatory
Reform (Scotland) Act 2014]; |

(0) ["*regulations made by virtue of section 78YC of the Environmental
Protection Act 1990;]

[®and, in relation to the Agency [**or the Natural Resources Body for
Wales], includes the functions conferred or imposed on, or transferred to,
it under section 2 of the Pollution Prevention and Control Act 1999 [*or
regulations under section 61 of the Water Act 2014]["**but, in relation to the
Natural Resources Body for Wales, does not include any functions which
were exercisable by the Countryside Council for Wales or the Forestry
Commissioners immediately before 1 April 2013 and are functions of that
Body by virtue of the Natural Resources Body for Wales (Functions) Order
2013;1:]

["7 “pollution control functions”, in relation to a waste collection authority,
[F68_

Fo64

means

(a) in relation to an English waste collection authority, the functions
conferred or imposed on it by or under Part 2 of the Environmental
Protection Act 1990 (other than sections 45, 45A and 46 of that Act
so far as relating to the collection of household waste from domestic
property); and

(b) in relation to any other waste collection authority,]

the functions ["*conferred on it by section 59][**conferred or imposed on it by

or under Part 2] of the Environmental Protection Act 1990;
“pollution control functions”, in relation to a local enforcing authority, means
the functions conferred or imposed on, or transferred to, that authority—
(a) by or under Part[*** I or] IIA of the Y®Environmental Protection Act
1990;

(b) by or under regulations made by virtue of Part IV of this Act; or

(c) by orunder regulations made by virtue of section 2(2) of the " European
Communities Act 1972, to the extent that the regulations relate to
pollution; [’or

(d) by or under regulations made by virtue of section 78YC of the
Environmental Protection Act 1990;]
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(16) Any power to make regulations under this section shall be exercisable by statutory
instrument; and a statutory instrument containing any such regulations shall be subject

["'and, in relation to an authority in England or Wales, includes the functions

conferred or imposed on, or transferred to, that authority under section 2 of the
Pollution Prevention and Control Act 1999;]

“pollution control functions”, in relation to the Secretary of State, means any
functions which are conferred or imposed upon him by or under any enactment
or instrument [*(including any enactment comprised in, or in an instrument
made under, an Act of the Scottish Parliament)] and which relate to the control

of pollution;
“premises” includes any land, vehicle, vessel or mobile plant.

[ « waste collection authority
section 30(3)(a), (b) and (bb) of the Environmental Protection Act 1990. ]

’

to annulment pursuant to a resolution of either House of Parliament.|
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