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S C H E D U L E S

SCHEDULE 2 Section 2.

UNION MEMBERSHIP: DETRIMENT

Introduction
1 The M1Trade Union and Labour Relations (Consolidation) Act 1992 shall be

amended as provided in this Schedule.

Marginal Citations
M1 1992 c. 52.

Detriment
2 (1) Section 146 (action short of dismissal on grounds related to union membership or

activities) shall be amended as follows.

(2) In subsection (1) for “have action short of dismissal taken against him as an
individual by his employer” substitute “ be subjected to any detriment as an
individual by any act, or any deliberate failure to act, by his employer if the act or
failure takes place ”.

(3) In subsection (3) for “have action short of dismissal taken against him” substitute “
be subjected to any detriment as an individual by any act, or any deliberate failure to
act, by his employer if the act or failure takes place ”.

(4) In subsection (4) for “action short of dismissal taken against him” substitute “ a
detriment to which he has been subjected as an individual by an act of his employer
taking place ”.

(5) In subsection (5) for “action has been taken against him” substitute “ he has been
subjected to a detriment ”.

(6) After subsection (5) insert—

“(6) For the purposes of this section detriment is detriment short of dismissal.”

Time limit for proceedings
3 (1) Section 147 shall be amended as follows.

(2) Before “An” insert “ (1) ”.

(3) In paragraph (a) of subsection (1) (as created by sub-paragraph (2) above) for the
words from “action to which” to “those actions” substitute “ act or failure to which

http://www.legislation.gov.uk/id/ukpga/1992/52
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the complaint relates or, where that act or failure is part of a series of similar acts or
failures (or both) the last of them ”.

(4) After subsection (1) (as created by sub-paragraph (2) above) insert—

“(2) For the purposes of subsection (1)—
(a) where an act extends over a period, the reference to the date of the

act is a reference to the last day of that period;
(b) a failure to act shall be treated as done when it was decided on.

(3) For the purposes of subsection (2), in the absence of evidence establishing
the contrary an employer shall be taken to decide on a failure to act—

(a) when he does an act inconsistent with doing the failed act, or
(b) if he has done no such inconsistent act, when the period expires

within which he might reasonably have been expected to do the
failed act if it was to be done.”

Consideration of complaint
4 (1) Section 148 shall be amended as follows.

(2) In subsection (1) for “action was taken against the complainant” substitute “ he acted
or failed to act ”.

(3) In subsection (2) for “action was taken by the employer or the purpose for which it
was taken” substitute “ the employer acted or failed to act, or the purpose for which
he did so ”.

(4) In subsection (3)—
(a) for “action was taken by the employer against the complainant” substitute “

the employer acted or failed to act ”;
(b) for the words from “took the action” to “would take” substitute “ acted or

failed to act, unless it considers that no reasonable employer would act or
fail to act in the way concerned ”.

(5) For subsection (4) substitute—

“(4) Where the tribunal determines that—
(a) the complainant has been subjected to a detriment by an act or

deliberate failure to act by his employer, and
(b) the act or failure took place in consequence of a previous act or

deliberate failure to act by the employer,
paragraph (a) of subsection (3) is satisfied if the purpose mentioned in that
paragraph was the purpose of the previous act or failure.”

Remedies
5 In section 149 for “action” there shall be substituted “ act or failure ”

(a) in subsections (1), (2) and (3)(a) and (b), and
(b) in subsection (6), in the first place where “action” occurs.

Awards against third parties
6 In section 150(1)—
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(a) in paragraph (a) for “action has been taken against the complainant by his
employer” there shall be substituted “ the complainant has been subjected
to detriment by an act or failure by his employer taking place ”;

(b) in paragraph (b) for “take the action” there shall be substituted “ act or fail
to act in the way ”.



4 Employment Relations Act 1999 (c. 26)
Document Generated: 2024-05-04

Status: 
Point in time view as at 04/09/2000.

Changes to legislation: 
There are currently no known outstanding effects for the Employment Relations Act 1999,
SCHEDULE 2.


