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TRUSTEE ACT 2000

EXPLANATORY NOTES

INTRODUCTION

1

3.

These explanatory notes relate to the Trustee Act 2000 which received Royal Assent
on 23 November 2000. They have been prepared by the Lord Chancellor’ s Department
in order to assist the reader in understanding the Act. They do not form part of the Act
and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

A glossary of technical terms used in these notesis provided at Annex A.

SUMMARY

4,

The Act will implement, with minor modification, the changes in relation to the law
of England and Wales recommended in the report by the Law Commission and the
Scottish Law Commission Trustees Powers and Duties (1999) Law Com No 260
Scot Law Com No 172. The principal change will be the creation of a new wider
statutory power of investment to replace the present limited power under the Trustee
Investments Act 1961. This new power of investment will be supported by a range of
new powers to appoint agents, nominees and custodians; to insure trust property; and
to pay professional trustees. These measures will facilitate the better administration of
trusts and enable trustees to take full advantage of the wider investment opportunities
now open to them, whilst protecting the interests of beneficiaries against abuse of the
new powers. As under the present law the new powers will only apply to the extent
that the trust instrument permits.

The sectionsin the Act are divided into 6 parts:

e Part (sections 1-2) of the Act introduces a new safeguard for beneficiariesin the
form of a statutory duty of care which will apply to trusteesin the exercise of their
new wider powers under the Act. The circumstances in which the duty will apply
arelisted in Schedule 1.

e Part Il (sections 3-7) sets out the new genera trustee power of investment which
gives trustees the same powers of investment as an absolute owner other than in
land subject, however, to appropriate safeguards. The new power will replace the
power in the Trustee Investments Act 1961.

e Part 1l (sections 8-10) introduces a new power that will allow trustees to acquire
freehold and leasehold land for any purpose.

e Part IV (sections 11-27) contains a wide range of measures relating to collective
delegation by trustees.

o Sections11-15 providetrusteeswith awide power to delegate their functionsin
the absence of an express power, or where an express power does not provide
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to the contrary. Not all functions may be delegated but the new law will permit
the delegation of discretionary functions that do not relate to the distribution
of the trust assets.

o Sections 16-20 provide trustees with a power to appoint nominees and
custodiansin the absence of an express power, or where an express power does
not provide to the contrary.

o  Sections 21-22 impose a duty on trustees to keep any delegation under review
and to take appropriate action.

o Section 23 defines the extent of the liability of a trustee for the acts and
omissions of an agent, nominee or custodian and his or her permitted substitute.

o Sections 24-27 contain supplementary provisions.

e Part V (sections 28-33) aims to create a better regime for the payment of
professional trustees and the reimbursement of trustees’ expenses and those of their
agents, nominees and custodians.

e Part VI (sections 34-40) deals with several mattersincluding the creation of a new
power to insure trust property in place of the present section 19 of the Trustee Act
1925; the extension of the reformsin the Act to personal representatives; thelimited
application of the Act to occupational pension scheme trusts, authorised unit trusts
and certain schemes under the Charities Act 1993; consequential amendments;
transitional provisions, commencement and other supplementary matters.

BACKGROUND

6.

Trust law isof wide application. It appliesfar beyond the traditional spheresof willsand
family settlements. It has major application to charities and has increasing importance
in commerce. It is very significant in relation to the management of pension and other
investment funds. However, the law governing the powers and duties of trustees,
particularly therelevant provisions of the Trustee Act 1925 and the Trustee I nvestments
Act 1961, has not kept pacewith the evol ving social and economic rolewhich trusts now
fulfil. Thisdiscrepancy has been brought into sharp focus by the fundamental changes
in the conduct of investment business during the last ten years such as the introduction
of the CREST system on the London Stock Exchange. The situation is now so serious
that the view is widely held that it is very difficult for such trustees acting under the
terms of trust instruments which make no specific provisions as to investment powers,
to satisfy their paramount duty to act in the best interests of the beneficiaries of thetrust.

Although the awareness of the need for reform is now sharply defined, the Act is the
culmination of a long history of proposals for reform of the law of trusts. Several
of the reforms in the Act were considered in the Twenty-third report of the Law
Reform Committee The Powers and Duties of Trusteesin 1982. 1n 1995 HM Treasury
carried out aconsultation in relation to aproposal to adjust the proportions of permitted
investments under the 1961 Act. The response to this consultation made clear that
a more fundamental reform was required. In November 1995 the Law Commission
embarked on areview of the powersand duties of trustees and together with the Scottish
Law Commission and the Trust Law Committee provided detailed advice on the present
law to HM Treasury. The Trust Law Committeeitself was established in 1995 to press
for reform of the law of trusts.

In May 1996 Investment Powers of Trustees: A Consultation Document was published
by HM Treasury. In June 1997 the Law Commission published a consultation paper
Trustees' Powers and Duties (LCCP No 146). Attempts were made to legislate for
some of the proposed reforms under the Deregulation and Contracting Out Act 1994
but the Order was lost when Parliament was dissolved in 1997.
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In July 1999 the Law Commission and the Scottish Law Commission jointly published
Trustees' Powers and Duties (1999) Law Com No 260 Scot Law Com No 172. In this
report the Law Commissions recommended that there should be primary legislation to
reform the law governing the investment powers of trustees and, in so far as it would
be practicable to do so, that the Trustee Investments Act 1961 should be repeaed. The
Law Commission also recommended certain further changes applicable to England and
Wales only.

THE BILL

10.

The Act has 43 sections and 4 Schedules.

COMMENTARY ON SECTIONS

Part 1: Theduty of care

11.

12.

Sections 1 and 2 form Part | of the Act. Together they implement the recommendations
in Part 11 of the Report. The sections create a new precisely defined statutory duty of
care applicableto trusteeswhen carrying out their functions under the Act or equivalent
functions under the trust instrument. Asinthelaw generally, the phrase “ duty of care’
signifies a duty to take care to avoid causing injury or loss. The new duty will bring
certainty and consistency to the standard of competence and behaviour expected of
trustees. It will be a safeguard for beneficiaries and thereby balance the wider powers
given to trustees elsawhere in the Act. The duty will take effect in addition to the
existing fundamental duties of trustees (for example, to act in the best interests of the
beneficiaries and to comply with the terms of the trust) but will exclude any common
law duty of care which might otherwise have applied.

The duty is a default provision. It may be excluded or modified by the terms of
the trust. This new duty will apply to the manner of the exercise by trustees of a
discretionary power. It will not apply to a decision by the trustees as to whether to
exercise that discretionary power in the first place.

In relation to the investment of trust funds the new duty makes statutorily explicit
the present common law duty which measures the behaviour of the trustees against
that expected of the ordinary prudent man of business. This test includes a subjective
element to alow for the particular skills and experience of the trustee in question. The
new duty of care puts this beyond doubt. In relation to collective delegation by the
body of trusteesthe new duty will however replace the unsatisfactory and insufficiently
demanding provisions of sections 23 and 30 of the Trustee Act 1925.

Section 1: The duty of care

13.

Section 1 definesthe new uniform statutory duty of carefor trustees. The circumstances
where the duty will apply are defined in Schedule 1 to the Act, which is introduced by
section 2. The duty will not apply outside those circumstances. To comply with the
new duty atrustee must show such skill and care asisreasonablein the circumstances of
the case making allowance for hisor her special knowledge, experience or professional
status (section 1(1)(a) and (b)). Thus, inrelation to the purchase of stocks and shares, a
higher standard may be expected of atrustee who isan investment banker, specialising
in equities, than of atrustee who is a beekeeper, particularly if the investment banker
is acting as a trustee in the course of his or her investment banking business. The
new duty will therefore provide a standard against which the manner of the exercise
of apower by trustees can be measured in the particular circumstances of the case. In
determining what constitutes reasonable care consideration would also be given to the
nature, composition and purposes of the trust being administered.
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Section 2: Application of duty of care

14.

Section 2 introduces Schedule 1 to the Act, which defines when the new duty will
apply. Ingenera termsthe new duty will apply to any exercise by atrustee of a power
to invest trust property or to acquire land; to appoint agents, nominees and custodians,
or to insure trust property.

Part Il: Investment

15.

16.

17.

18.

19.

Sections 3 to 7 form Part Il of the Act. This Part creates and defines a new default
power of investment for trustees who do not have specific powers of investment under
the trust instrument or legislation or whose trust instruments do not make provision
which would be contrary to the new powers. Section 3 creates the general power
of investment. Sections 4 and 5 create additional duties on the trustees to consider
standard investment criteria and to take proper advice in exercising any power of
investment. Section 6 provides that the general power of investment is a default
power. Section 7 defines the trusts to which the new power and duties will apply.

Under the present law the powers of a trustee are defined by the trust instrument
or by legidation. Most modern trust instruments expressly confer wide investment
powers. Older trust instruments frequently do not. In the absence of express powers
under the trust instrument the trustees must look to legidation to define their
powers. Some trustees, such as occupational pension trustees, have wide statutory
powersof investment (Pensions Act 1995 section 34(1)) but most do not. Thesetrustees
are restricted to the powers contained in the Trustee Investments Act 1961. These
powers, although a generous provision when enacted, are now generally considered too
narrow. The 1961 Act divides the investments which trustees may make into narrower
and wider rangeinvestments. Typically, narrower range investments are fixed-interest
securities and wider range investments are shares.

Under the new provisionstrustees able to take advantage of the new default powerswill
no longer berestricted to specified “ authorised investments” and will beabletoinvestin
the same range of investments as an absolute owner. Coupled with the new duty of care
(section 1) the new power isintended to confer the widest possible investment powers
whilst ensuring that trustees act prudently in safeguarding the capital of the trust.

The new power will be a default power. That is, it will apply to the extent that the
investment powers of the trustees are not expressed in the instrument creating the trust
or any relevant legisation. The new power is expected to be most beneficial in relation
to older trusts (including many charities), trusts arising under “home made” wills and
on intestacy.

The provisions of Part |1 do not apply to occupational pension schemes, authorised unit
trusts or certain schemes under the Charities Act 1993 (see sections 36-38) which are
governed by their own statutory rules.

Section 3: General powers of investment

20.

21

Section 3(1) will implement the Law Commission’s recommendation in relation to
investment powers by giving trustees, subject to the safeguards and limitations in
sections 3-7 of the Act, the same power to invest trust assets as if they owned the assets
outright rather than holding them on trust. Thisnew power will enable trustees to hold
investmentsjointly or in common with other persons thereby reversing the present rule.

The new power is however not entirely general. It does not extend to investmentsin
land other than by way of loans secured on land (subsections (3) —(5)). Theeffect of this
limitation isreduced by section 8 which confers apower to acquire land for any purpose
including asan investment. Separating the powers of investment in relation to land and
other assetsin thisway hasfacilitated the making of consequential amendmentsto other
legislation (see Schedule 2 to the Act). The new power is not entirely unfettered. First,
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trustees will remain subject to their fundamental duties (for example, the duty to act
in the best interests of the present and future beneficiaries and to avoid any conflict
between their duties as trustees and their personal interests). Second, the new duty of
care created in Part | of the Act will apply (Schedule 1 paragraph 1(a)). At present,
investment under the Trustee Investments Act 1961 is subject to the common law duty
of care. Third, sections 4 and 5 impose specific duties to have regard to the need for
diversification and suitability of investments and to obtain and consider proper advice
where appropriate. These duties will apply to trustees in the exercise of a power of
investment. Under the present law thereisageneral duty to have regard to the need for
diversification so far asappropriate to the circumstances of thetrust and to the suitability
to the trust of the proposed investment and, where exercising certain statutory powers
to invest, to take advice before making the investment (Trustee Investments Act 1961
section 6).

The term “asset” is defined in section 39(1) as including any right or interest.
“Investment” is not defined in the Act. The general power of investment permits
trustees to invest assets in a way which is expected to produce an income or capital
return. “Land” is also not defined in the Act but is defined in Schedule 1 to the
Interpretation Act 1978 as including buildings and other structures, land covered with
water, and any estate, interest, easement, servitude or right in or over land.

Section 4: Standard investment criteria

23.

24,

25.

Section 4(1) providesthat in exercising apower of investment, whether under section 3
or otherwise, atrustee must have regard to the suitability to the trust of the investment
and, secondly, to the extent that it is appropriate in the circumstances, to the need
for diversification of the trust's investments. These factors are defined in the Act
(section 4(3)) as the standard investment criteria. “ Suitability” relates both to the kind
of investment proposed and to the particular investment asan investment of that kind. It
will include considerations as to the size and risk of the investment and the need to
produce an appropriate balance between income and capital growth to meet the needs
of the trust. It will aso include any relevant ethical considerations as to the kind of
investments which it is appropriate for the trust to make.

Section 4(2) requires a trustee to keep the investments of the trust under review and
to consider whether, in the light of the standard investment criteria, they should be
varied. This provision codifies the common law position, under which “atrustee with
apower of investment must undertake periodic reviews of the investments held by the
trust”: Nestle v National Westminster Bank plc (No 2) [1993] 1 WLR 1260, 1282G,
per Leggatt LJ.

The definition of the standard investment criteriain section 4(3) is closely modelled on
section 6(1) of the Trustee Investments Act 1961 and accords with modern portfolio
theory. The general duty of care applies in relation to the application of the standard
investment criteria by atrustee (Schedule 1 paragraph 1(b)). Asthe exercise of a power
of investment is subject to the duty of carein section 1, trustees may need to have regard
to other matters in addition to the standard investment criteria, as defined. However,
the standard investment criteriawill be of central importance in every case.

Section 5: Advice

26.

Section 5 introduces a safeguard for beneficiaries in relation to powers of investment
under section 3 or otherwise. The new safeguard is that a trustee, when considering
the exercise of a power of investment or carrying out a review of the investments of
the trust, must obtain and consider proper advice about how, in view of the standard
investment criteria (see note on section 4), the power to invest should be exercised
or the investments of the trust be varied (section 5(1) and (2)). However, as the
imposition of an unqualified duty to take and consider advice before making any
investment or change in investments would be unnecessarily burdensome, section 5(3)
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provides that the new duties to obtain advice will not apply if the trustee reasonably
concludes that it is unnecessary or inappropriate to do so. Thiswould be the case, for
example, if the proposed investment is small, so that the cost of obtaining advice would
be disproportionate to the benefit to be gained from doing so, or where the trustees
themselves possess skills and knowledge making separate advice unnecessary. These
provisions are at once more extensive and more flexible than the obligation to take
advice in relation to most narrower and all wider range investments under the Trustee
Investments Act 1961 section 6. Where the 1961 Act does not apply at present, the
obligation of atrustee to take advice (if any) is dependent upon the application of the
rulethat trustees must act with reasonabl e prudencein exercising powers of investment.

“Proper advice” isdefined in section 5(4). Thisdefinitionisbased onthat in section 6(4)
of the Trustee Investments Act 1961 and recognises that there may be circumstancesin
which aperson isqualified to give advice by reason of hisor her ability in and practical
experience of issues other than financial matters. Although financial expertise will be
the primary attribute of an investment adviser, other skills may also be relevant. For
example, when an investment in land is proposed, the necessary qualities of the person
giving the advice are likely to include expertise in the valuation of land. In addition, if
the trustees propose to invest in works of art, they would no doubt require advice from
an expert in the relevant field.

Section 5(1) builds upon and extends the present duty on trustees wishing to invest
in anything other than a very restricted class of investments (for example, National
Savings Certificates and Bonds) to obtain and consider proper advice (such advice to
be given or confirmed in writing) as to whether the investment is satisfactory bearing
in mind the need for suitability and diversification (Trustee Investments Act 1961
section 6(2) and (5)). Thereisno express requirement in section 5 for the advice to be
given or confirmed in writing, but to do so will no doubt be regarded as best practice
in many circumstances, and may be necessary for trustees to show compliance with the
general duty of carein section 1.

The new general statutory duty of careisto apply in relation to the exercise of the duty
to obtain and consider proper advice under section 5 (Schedule 1 paragraph 1(b)).

Subject to sections 36-38, which exclude the provisions of Part Il from occupational
pension schemes, authorised unit trusts or certain schemes under the Charities Act 1993
sections 6 and 7 define the trusts to which the new power of investment will apply.

Section 6: Restriction or exclusions of this part etc.

31.

32.

Section 6 provides that the new general power of investment (defined in section 3(2))
isadefault provision. It specifies that subject to the provisions of section 7 relating to
trusts in existence when the Act is brought into force, the new power will be available
toall trusteesin addition to any limited express power of investment vested in them, but
subject to any limitation imposed by the trust instrument or by primary or subordinate
legislation (section 6(1)). This provision follows the precedent of section 69(2) of the
Trustee Act 1925 in relation to the powers conferred by that Act.

“Subordinate legidlation” is defined in section 6(3) by reference to the Interpretation
Act 1978 to mean Orders in Council, orders, rules, regulations, schemes, warrants,
byelaws and other instruments made or to be made under any Act (Interpretation Act
1978 section 21(1)).

Section 7: Existing trusts

33.

Section 7 providesfor the application of Part I1 of the Act to trustsin existencewhen Part
Il comesinto force (see section 42 asto commencement). The genera ruleisthat Part
Il appliesto all trusts irrespective of the date of their creation (section 7(1)). Thisrule
is however subject to certain exceptions. First, Part |1 does not apply to pension trusts,
authorised unit trusts or funds established under schemes made under sections 24 or 25
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of the Charities Act 1993 (see sections 36-38). Second, the effect of therulethat the new
general power of investment is subject to any restriction or exclusion imposed by the
trust instrument (section 6(1)(b)) is not to apply to any trust instrument made before 3
August 1961 (section 7(2)). Thiswill ensurethat old restrictions overcome by the 1961
Act do not revive to restrict the benefits of the new general power of investment. Such
restrictions pre-date a general statutory power. Fourth, section 7(3)(a) provides that
whereatrust instrument givesthe powers of investment equival ent to the default powers
for the time being authorised by law, the trustees should have the general power of
investment. Thisprovision ensuresthat anintention of asettlor to provide ample powers
of investment is not frustrated by this liberalisation of the genera law. It continues
the policy underlying section 3 of the Trustee Investments Act 1961 which provided
that any power of investment to invest property in any investment for the time being
authorised by law for the investment of trust property, conferred before the passing
of the 1961 Act, was to confer the same power to invest as sections 1 and 2 of that
Act. Section 7(3)(b) makes similar provision for trust instruments made after the 1961
Act was passed.

It may be helpful to give an example of how sections 6 and 7 will operate.

Take, for example, an express power of investment in a post 2 August 1961 trust
instrument authorising trusteesto invest “ only in gover nment bonds” . Thispower would
be taken to exclude the general power of investment (section 6(1)(b)). On the other
hand, an express power in another instrument of the same date to invest “in shares
guoted on the London Stock Exchange, but not in shares of X plc” would take effect
as the general power of investment, subject to the restriction on investing in X plc
(section 6(1)). Had the trust instruments pre-dated 3 August 1961, the general power
of investment would have applied free of either limitation (section 7(2)) as would the
new statutory powers conferred under the 1961 Act when it came into force (Trustee
Investments Act 1961 section 1(3)).

Had the trust instrument merely stated that the trustees were to have such powers of
investment as may for the time being be authorised by law (or wordsto that effect), the
Act would confer the general power of investment (section 7(3)).

Part I11: Acquisition of Land

37.

38.

39.

Sections8to 10form Part 111 of the Act. They createanew power for trusteesto acquire
and deal with land on behalf of thetrust. Part 111 does not apply to occupational pension
schemes, authorised unit trusts and certain schemes under the Charities Act 1993 (see
sections 36-38) or to trusts where, before Part 111 is brought into force, the trustees
already have power to invest or apply trust funds by virtue of primary or subordinate
legislation (defined in section 6(2)): for example, under the Settled Land Act 1925.

At present, although trustees of land and Settled Land Act trustees have power to buy
land (with or without the aid of a mortgage in the case of trustees of land) in England
and Wales for any reason (not just for investment), trustees of personal property only
have power to acquire land if expressly authorised to do so in the trust instrument.

Thenew general power of investment introduced by section 3 of the Act hasonly limited
application to land (see section 3(3)) and isin any event restricted to investment. The
Act therefore makes separate provision to remedy the disparity between the powers of
different types of trusteesin relation to the purchase of land.

Section 8: Power to acquire freehold and leasehold land

40.

Section 8(1) gives trustees the power to acquire freehold or leasehold land in the
United Kingdom as an investment, for occupation by the beneficiaries or for any other
reason. This provision is broadly modelled on section 6(3) and (4) of the Trusts of
Land and Appointment of Trustees Act 1996. The express duty to have regard to the
interests of the beneficiaries in exercising powers under section 6(5) of the 1996 Act
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is not replicated in the Act. However that provision merely clarifies what is already
the law and the omission of an equivalent provision is not intended to diminish the
obligations of trustees.

The phrase“freehold or leasehold land” isdefined in section 8(2). In England and Wales
it meansalegal estateinland. The only estatesin land which are capable of being legal
estates are an estate in fee simple absolute in possession and an estate for a term of
years absolute. These estates correspond to freehold and leasehold respectively (Law
of Property Act 1925 section 1(1)). Trustees may also acquire the equivalent interests
in land in Scotland and Northern Ireland.

Having acquired land a trustee must be able to deal with it effectively. Following the
precedent of section 6(1) of the Trusts of Land and Appointment of Trustees Act 1996,
section 8(3) gives trustees who acquire land the powers, for the purpose of exercising
his or her trustee functions, of an absolute owner in relation to the land. For example,
trusteeswill have the power to hold land jointly with other persons, have powers of sale
and leasing, and power to grant mortgages in respect of land.

Sections 9 and 10 have a similar effect in relation to the application of Part 111 of the
Act as sections 6(1) and 7(1)-(3) respectively in relation to Part |1.

Section 9: Restriction or exclusion of this Part etc.

44,

Section 9 makes it clear that the power to acquire land is in addition to trustees other
powers but is subject to any restrictions or exclusions laid down in the trust instrument
or by any enactment or subordinate | egislation (defined in section 6(2)). The new power
istherefore a default provision.

Section 10: Existing trusts

45.

46.

47.

Section 10 provides that the power to acquire and deal with land created in Part 11l
appliesto al trustees, whenever the relevant trust was created. The new power does not
apply to the trustees of a settlement under the Settled Land Act 1925 or to trustees of
trusts subject to the Universities and Colleges Estates Act 1925.

The general duty of careimposed by section 1 of the Act applies to the exercise of the
new statutory power to acquire land under section 8; to the exercise of any power to
acquire land under the trust instrument and, in both cases, when exercising any power
in relation to the land acquired (Schedule 1 paragraph 2).

By virtue of paragraph 45(1) of Schedule 2 to the Act the present restriction on the scope
of the powers of trustees of land in section 6 of the Trusts of Land and Appointment
of Trustees Act 1996 to land in England and Wales is removed so that trustees of land
will have the same powers in relation to the acquisition, management and disposal of
land will be applicable as other trustees.

Part IV: Agents, Nominees and Custodians

48.

49.

Sections 11 - 15 set out the powers of collective del egation that trustees have in default
of wide express powers being conferred by the trust instrument. They do not relate
to delegation by individual trustees, which continues to be governed by section 25
of the Trustee Act 1925 and section 1 of the Trustee Delegation Act 1999. Sections
16 - 20 govern trustees powers to appoint nominees and custodians in cases where
the trust instrument contains no express powers to do so. Sections 21 - 23 provide
for the review by trustees of, and liability of trustees for, their agents, nominees and
custodians. Sections 24 - 27 deal with supplementary matters.

These powers of delegation and appointment are subject to the duty of care created by
section 1 (Schedule 1 paragraph 3) and will take effect as a default provision applicable
to al trusts except pension trusts, authorised unit trusts, or funds established under
schemes made under sections 24 or 25 of the Charities Act 1993 (see sections 36 - 38).
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Under the present law the trustees of a trust cannot, as a collective body, delegate
their dispositive duties to distribute the trust property to those entitled to it under
the trust, or their fiduciary discretions (that is powers implying a personal discretion
such as the selection of trust investments or the decision whether or not to sell or
lease trust property) without express authority in the trust instrument. The Law
Commission considered that in view of the increasingly specialised nature of the tasks
required to be undertaken by trustees, some of the restrictions on trustees were now
a serious impediment to the administration of trusts and that far “from promoting the
more conscientious discharge of the obligations of trusteeship, the prohibition on the
delegation of fiduciary discretions may force trustees to commit breaches of trust in
order to achieve the most effective administration of thetrust.”. The Law Commission
concluded that in relation to trusts which were not charitable trusts the characterisation
of powers of investment and some powers of management as in all respects fiduciary
and therefore non-delegable was outmoded and that in general terms the proper
distinction to be drawnin amodern law of trustsfor the purpose of ascertaining whether
a particular function ought to be delegable was between administrative powers (which
would be delegable) and distributive powers (which would not).

In relation to charitable trusts the failings of the present law are mitigated by the power
of the Charity Commissionersto authorise dealingswith trust property which would not
otherwise be within the powers of the trustees (Charities Act 1993 section 26) but the
underlying problems of thelaw remain. Unfortunately the Commission’ s proposalsfor
trusts generally cannot be applied to charities without some refinement. Thisis because
the concept of charitable purposes is much wider than the particular charitable objects
for which the trust exists. A prohibition on the delegation of distributive functions,
that isfunctionsrelating to charitable purposes, would narrow the powers to del egate of
charitabletrustees. Theappropriatedistinctionin relationto charitabletrustsisbetween
the functionswhich relate to the generation of incometo finance the charitable purposes
of the trust and the carrying out of those purposes. Different provision is therefore
made in the Act for charitable and non-charitable trusts.

Section 11: Power to employ agents

52.

53.

Section 11(1) provides that, subject to the provisions of Part |V, trustees may delegate
any or all of their “delegable functions’ to an agent. For the reason already given, the
nature of the functionswhich may be delegated will in part be governed by whether the
trust ischaritable or not. In the case of non-charitable truststo which section 11 applies,
the trustees may delegate any function except (a) afunction relating to the distribution
of the trust assets; (b) a power to allocate fees or other payments to capital or income;
(c) apower to appoint atrustee; and (d) apower conferred by the trust instrument or an
enactment (i) to delegate atrustee function or (ii) to appoint a nominee or custodian.

Section 11(3) sets out the functions that a trustee of a charitable trust may
delegate. Paragraph (a) ensures that non-discretionary (as opposed to discretionary)
functions that can now be delegated under section 23(1) of the Trustee Act 1925
will continue to be delegable. Paragraphs (b) and (c) provide for income generating
activities to be delegated except in so far as the income is derived from profits of a
“tradewhichisanintegral part of the carrying out thetrust’ s charitable purpose”. Fund
raising activitieswhich are an integral part of carrying out the trust’ s charitable purpose
would therefore not be delegable. The concept of a“trade which is an integral part of
the carrying out the trust’s charitable purpose’ is defined in section 11(4).

Examples of fund raising activities which are not delegable would include the charging
of fees by a school operating as a charitable trust. Paragraph (d) enables further
functions to be made delegable by order made by the Secretary of State (defined in
the Interpretation Act 1978 Schedule 1, as one of Her Majesty’s principal Secretaries
of State). Section 11(5) provides that the order will be made subject to a negative
resol ution procedure.
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Section 12: Persons who may act as agents

55.

Section 12 defines the persons who may act as agents for the trustees under
section 11. Subject to the prohibition on the appointment of beneficiaries
(section 12(3)) and to the requirement that if two or more persons are appointed they
must exercise the function delegated jointly, there are no restrictions on the persons
whom trustees may appoint as their agents under section 11. Thus, the trustees may
delegate to one of their number or to their nominee or custodian (section 12(1) and
(4)). The prohibition on the appointment of a beneficiary as an agent for the trustees
(even if the beneficiary is also a trustee) will prevent the use of section 11 to avoid
the restrictions on delegation by trustees of land to a beneficiary under section 9 of
the Trusts of Land and Appointment of Trustees Act 1996. Under that section the
delegation of a trustee function relating to land to a beneficiary is permitted if the
beneficiary is of full age and beneficialy entitled to an interest in possession in the
trust land. Such delegation must be by power of attorney granted jointly by al the
trustees and the beneficiary is subject to the same duties and liabilities as the trustees.
Delegation of any function to a beneficiary continues to be possible under section 25
of the Trustee Act 1925, but again this is subject to restrictions which do not apply to
delegation under section 11 of the Act.

Section 13: Linked functions etc

56.

57.

58.

59.

Section 13 providesthat, subject to the exceptions specified below, an agent authorised
to act under section 11 is subject to any specific duties or restrictions attached to the
function delegated. The reference to specific duties does not include the duty of care
imposed by section 1 of the Act. That duty islimited to trustees and does not apply to
an agent in the performance of the agency. Nevertheless, agents will owe a separate
duty of care to the trustees under the general law of agency.

As the example given in subsection (1) of section 13 suggests, the obligation to
comply with specific duties and restrictions attached to the trustee function delegated
under section 11 will most commonly apply in cases where the trustees delegate their
investment function. In these cases the agent will be obliged to have regard to the
standard investment criteria in accordance with section 4. The agent may also be
required to obtain and consider proper advice in accordance with section 5. However,
it will usually be the case that the person appointed to exercise the trustees' powers of
investment as an agent would be able, if he were a trustee, to utilise the exception in
section 5(3). This fact is recognised by section 13(2). Section 13(1) is, however, not
restricted to investment. For example, sections 36 - 39 of the Charities Act 1993 impose
restrictions on dispositions and mortgages of |and owned by charities. If charity trustees
delegate functionsin relation to land under section 11(3)(b), the agent will be required
to comply with the requirements of the 1993 Act in carrying out those functions.

Section 13(3), (4) and (5) relate to the duties imposed by section 11(1) of the Trusts
of Land and Appointment of Trustees Act 1996. These duties require some trustees
of land, in the exercise of their functionsin relation to trust land, so far as practicable,
to consult certain beneficiaries and, so far as consistent with the general interest
of the trust, to give effect to their wishes. The beneficiaries are those of full age
and beneficially entitled to an interest in possession in the land (Trusts of Land and
Appointment of Trustees Act 1996 section 11(1)). Thisduty can be excluded and does
not apply to trusts of land created or arising under awill made before the 1996 Act came
into force (Trusts of Land and Appointment of Trustees Act 1996 section 11(2) and (3)).

The duty to consult beneficiaries under section 11(1) of the 1996 Act is not
delegable. Delegation under section 11 istherefore only permitted on terms that allow
the trustees to consult and give effect to the wishes of the beneficiaries (section 13(4)).
Consistently with this, an agent under section 11 is not obliged to consult under
section 11(1) (section 13(5)).

10


http://www.legislation.gov.uk/id/ukpga/2000/29/section/12
http://www.legislation.gov.uk/id/ukpga/2000/29/section/12
http://www.legislation.gov.uk/id/ukpga/2000/29/section/13
http://www.legislation.gov.uk/id/ukpga/2000/29/section/13
http://www.legislation.gov.uk/id/ukpga/2000/29/section/13/3
http://www.legislation.gov.uk/id/ukpga/2000/29/section/4
http://www.legislation.gov.uk/id/ukpga/2000/29/section/5

These notes refer to the Trustee Act 2000 (c.29)
which received Royal Assent on 23 November 2000

Section 14: Terms of agency

60.

61.

Section 14 relates to delegation generally and section 15 imposes special restrictionsin
relation to the del egation of asset management functions. Trustees who fail to comply
with these requirements will be liable for breach of trust. The genera rulein relation
to delegation under section 11 is that trustees will be free to decide the terms of the
appointment of the agent (section 14(1)). The basis upon which the agency will have
effect will be governed by the general law of agency. Thisfreedom is however subject
to variousrestraints. First, the exercise of the power to delegate under section 11 or the
trust instrument will be subject to the duty of care (section 1 and Schedule 1 paragraph
3(1)(a) and (d)). Second, there are some specific restrictions: trustees may not delegate
on terms which permit the agent to appoint a substitute; which restrict the liability of
the agent or his substitute to the trustees or any beneficiary; or which permit the agent
to act where a conflict of interest may arise. However, these restrictionswill not apply
if it isreasonably necessary to delegate on such terms (section 14(2)). Third, inthe case
of asset management functions and remuneration, the provisions of sections 15(2) and
29 to 32 respectively apply. Therestraintsin the first and third categories of restriction
are described in relation to the relevant sections.

The second is a pragmatic response to the realities of modern fund management which
nonethel ess ensuresthat adequate protection is given to beneficiaries by imposing atest
of reasonable necessity on the trustees. Under the present law, subject to an exception
for property abroad under section 23(2) of the Trustee Act 1925, trusteesmay only allow
sub-delegation by their agent if authorised to do so under the trust instrument. Thisis
no longer appropriate in modern conditions where the appointment of a fund manager
will often be essential to the efficient and effective management of the assets of the
trust. Section 14(3)(a) flows from this. As the standard terms of business of fund
managers generally require limits on liability and the ability to act despite a conflict of
interest, the ability to appoint a manager would amount to little in practice if trustees
were unable to accept such terms (see section 14(3)(b) and (c)).

Section 15: Asset management: special restrictions

62.

63.

Section 15 places special requirements on trustees in relation to the delegation of
their asset management functions; that is, their functions relating to the investment
of trust assets and the acquisition, disposal and management of trust property
(section 15(5)). First, although there is no requirement of writing in relation to agency
agreements generally, the terms of an agreement authorising the agent to exercise
asset management functions on behalf of the trustees must be in writing or evidenced
in writing (section 15(1)) and must require the agent to secure compliance with the
trustees' guidance as to how the functions are to be exercised for the time being
(section 15(2)). Thisguidance must beinwriting or evidenced inwriting (section 15(4))
and must be framed with a view to ensuring the functions will be exercised in the
best interests of the trust (section 15(3)). The document containing or evidencing the
guidanceisreferred toin the Act asa“policy statement” (section 15(2)(a)). The policy
statement must be prepared before the agent is authorised to act, but can be revised or
replaced (section 15(2)(a) and (b)(ii)). The duty of care under section 1 applies to the
preparation of a policy statement (Schedule 1 paragraph 3(2)(c)). The policy statement
need not be in any particular form, provided that it constitutes arecord of the trustees
policy on how the functions in question should be exercised.

For example, if trustees delegate their powers of investment to an agent, they must enter
into an agreement with the agent at the outset setting out the investment objectives of
thetrust. Such an agreement may include considerationsasto liquidity of assetsto meet
the needs of the trust, the desired balance between capital growth and income yield,
and any “ethical” considerations relevant to the investment policy of the trust. The
policy statement may expand upon the manner in which the dutiesimposed by section 4
(duty to invest and to review investments having regard to the standard investment
criterion) should be discharged in respect of the trust. In relation to the delegation of
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functions relating to the acquisition and management of land on behalf of the trust, the
policy statement may include considerations as to the value and type of property that
may be acquired, and the quality of title required. Where relevant it may also consider
the terms upon which land may be let, sold or charged. The requirement for a policy
statement only applies where the trustees delegate their discretion in relation to the
matters concerned. It does not apply, for example, in cases where the trustees obtain
investment advice but take decisions on investment matters themselves.

Thedutiesof trusteeswith respect to keeping the del egation of functions (and any policy
statement) under review are contained in section 22.

Section 16: Power to appoint nominees

65.

66.

67.

68.

69.

70.

71.

Sections 16 to 20 govern the powers of trustees to appoint nominees and custodiansin
cases where the trust instrument contains no, or insufficient, express powersto do so.

In this context a nominee is a person appointed by the trustees to hold trust property in
his or her own name. Thus, a person may be registered as the owner of certain shares
in acompany but may in fact hold them as nominee for atrust. A custodian is defined
as a person who undertakes the safe custody of some or all of the assets of the trust or
of any documents or records concerning the assets (section 17(2)).

The powers to appoint nominees and custodians are conferred by sections 16 and
17. Thesepowersare conferred on trustees of all trusts except pension trusts, authorised
unit trusts, or funds established under schemes made under sections 24 or 25 of the
Charities Act 1993 (see sections 36 - 38). In addition, these powers do not apply to
trustswhich have acustodian trustee asthe trust property will be vested in the custodian
trustee (sections 16(3) and 17(4): see section 4(2) of the Public Trustee Act 1906), or
whererelevant assetsarevested intheofficial custodianfor charities. Nor do the powers
apply if the trust instrument or legislation provides to the contrary (section 26(b)).

Under the present law the ability of trustees of private trusts to employ nominees and
custodians is largely governed by two common law principles. The first is that a
trustee is under a duty to take such steps as are reasonable to secure control of the
trust property and to keep control of it. This prevents trustees from placing assets in
the name of nominees or custodians and from using powers of delegation to disguise
the appointment of a nominee or custodian. Second, where there are two or more
trustees they have a duty to ensure that the title to the trust property is in their joint
names so that it can only be transferred with the consent of all. It follows that in the
absence of express authority in the trust instrument or statute trustees can neither vest
property in nominees nor place trust documents in the custody of a custodian. To do
so would result in breach of trust. The Law Commission considered that the present
law was unduly restrictive. In particular it did not enable trustees to use nominees (a)
to provide an administrative service in relation to investments; (b) to facilitate dealings
by a discretionary fund manager; (c) as a method of using CREST; and (d) in relation
to overseas investments traded by a computerised clearing system. In short the present
law prevented many trustees from participating in the benefits of modern investment
management.

The duty of care (section 1) will apply to the appointment of a nominee or custodian
under sections 16 and 17 or the trust instrument (Schedule 1 paragraph 3(1)(b), (¢) and

(d)).

Notwithstanding the fact that a person appointed to act as a nominee (whether under
section 16 or an express power in the trust instrument) may act as a bare trustee, it is
not intended that the appointment of a nominee should affect the fiduciary relationship
of the trustees to the beneficiaries of the trust.

Subject to the provisions of Part IV of the Act (sections 11-27) section 16(1) gives
trustees power to appoint a person to act astheir nominee and to vest the rel evant assets
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in the nominee provided that the appointment is in writing or evidenced in writing
(section 16(2)) and the trust does not have a custodian trustee or relevant assets are not
vested in the official custodian for charities (section 16(3)).

Section 17: Power to appoint custodians

72.

Section 17(1) makessimilar provision for trusteesto appoint aperson asacustodian. As
mentioned section 17(2) defines “custodian”.

Section 18: Investment in bearer securities

73.

Although section 17 confers a power to appoint a custodian, there is one situation in
which a custodian must be appointed. Under section 18(1) trustees (other than sole
trustees who are trust corporations (section 25(2)) who retain or invest in securities
payableto bearer must appoint acustodian of those securitiesunlessthetrust instrument
provides to the contrary (section 18(2)). This provision replaces section 7(1) of
the Trustee Act 1925 but does not replicate the requirement in that section that the
custodian must be a “banker or banking company”. Paragraph 1(2) of Schedule 3 to
the Act provides that any banker or banking company holding any bearer securities
deposited with him under section 7(1) will be deemed to be a custodian appointed under
section 18.

Section 19: Persons who may be appointed as nominees or custodians

74.

75.

76.

For the better protection of the beneficiaries section 19 restricts the persons who may
be appointed nominee or custodian under sections 16, 17 and 18 to persons who are
either carrying on business as a nominee or custodian (whether with or without other
activities), are a body corporate controlled (see below) by the appointing trustees, or
a solicitors nominee company recognised under section 9 of the Administration of
Justice Act 1985, (section 19(1), (2) and (3)). It is intended that the use of such
bodies corporate will alow trustees to use specia purpose vehicles for nominee or
custodianship purposes. In addition, trustees of charitable trusts (other than exempt
charities) must comply with any guidance about the selection of anominee or custodian
issued by the Charity Commissioners (section 19(4)). Subject to these constraints, a
trusteewhichisatrust corporation may be appointed anominee or custodian asmay two
or more trustees (whether or not trust corporations) if they areto act jointly. However,
a single trustee other than a trust corporation may not be appointed (section 19(5)).
Section 19(6) provides that a person appointed as custodian or agent may also be
appointed nominee by the trustees. Section 19(7) makes similar provision in relation
to appointments of custodians. These provisions replicate the effect of section 12(4)
in relation to the appointment of agents.

The terms “ charitable trust” and “exempt charity” are defined in section 39(1) of the
Act.

The test for determining whether a body corporate is controlled by trustees for the
purpose of section 19(2)(b) is defined in section 840 of the Income and Corporation
Taxes Act 1988 (see section 19(3)). This section provides that “control” in relation to
a body corporate means the power of a person to secure (a) by means of the holding
of shares or the possession of voting power in or in relation to that or any other body
corporate; or (b) by virtue of any powers conferred by the articles of association or
other document regulating that or any other body corporate, that the affairs of the first
mentioned body corporate are conducted in accordance with the wishes of that person.
Control may therefore be direct or indirect.

Section 20: Terms of appointment of nominees and custodians

7.

Section 20 hasasimilar effect in rel ation to the appointment of nomineesand custodians
as section 14 hasin relation to the appointment of agents.
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Section 21: Application of sections 22 and 23

78.

Sections 21 to 23 provide for the review by trustees of the appointments of agents,
nominees and custodians (section 22) and the liability of the trustees for such persons
(section 23). Section 21 defines when sections 22 and 23 respectively will apply. That
is, where trustees have appointed an agent, nominee or custodian under sections 11, 16,
17 or 18 or under the trust instrument or under any enactment or subordinate | egislation:
provided that in the case of a trust instrument, the terms of the trust instrument are
consistent with section 22 or 23 (as the case may be) (section 21(2) and (3)).

Section 22: Review of agents, nominees and custodians

79.

80.

81.

Where it applies section 22(1) imposes a single duty with three elements on trustees
during any agency, nomineeship or custodianship. First, they must keep under review
the terms of the appointment and how the person appointed is performing. This
obligation means that the trustees must keep under review the question of whether
the person who has been appointed to act for the trust is a suitable person to do so,
and whether the terms on which that person acts are appropriate. In addition, the
trustees must keep under review the manner in which the agent, nominee or custodian
is performing his or her functions. The duty to “keep under review” does not oblige
trustees to review the arrangements at specific intervals or in a particular way. The
manner in which the duty should be discharged will depend upon what is reasonable
in the circumstances. Second, if circumstances make it appropriate, the trustees must
consider whether to exercise any power of intervention (defined in section 22(4)) that
they have: for example, to give directions or to revoke the appointment. Circumstances
inwhich it would be appropriatefor trusteesto do thismay arise, for example, wherethe
agent, nominee or custodian isnot carrying out hisor her functionseffectively, or where
the trustees have cause to doubt the suitability of the person in question to continue to
act for thetrust. Finally, if the trustees consider that there is a need to exercise a power
of intervention, they must do so.

Section 22(2) makes specific provisionin relation to agents authorised to exercise * asset
management functions’ (see section 15(5)). Inthese casesthe duty under section 22(1)
includes consideration of whether the current policy statement (see section 15) isbeing
complied with; whether it should be revised or replaced and, if so, to revise or replace
it accordingly (section 22(2)). Any revision or replacement must be in, or evidenced
in, writing and must be formulated with a view to ensuring that the functions will
be managed in the best interests of the trust (section 15(3) and (4) as applied by
section 22(3)).

When carrying out their duties under section 22, trustees are subject to the duty of care
under section 1 (see Schedule 1, paragraph 3(e)).

Section 23: Liability for agents, nominees and custodians

82.

83.

Section 23 defines when a trustee will be liable for the acts or defaults of any agent,
nominee or custodian or hisor her permitted substitute. This provision will enhancethe
protection of beneficiaries by replacing the unsatisfactory provisions of section 23 and
section 30 of the Trustee Act 1925 (asinterpreted in Re Vickery [1931] 1 Ch 572) with
the standard duty of care under section 1. These sections are to be repealed by the Act.

Under the present law, in the absence of express provision in the trust instrument,
the liability of trustees for the actions of their agents is governed by statute. The
principal provisions are sections 23(1), 23(2). 23(3) and 30(1) of the Trustee Act
1925. However, despite their common provenance, these provisions do not form a
coherent whole and are considered by many not to require asufficiently high standardin
relation to the appointment and control of agents by trustees. Section 23(1) exonerates
trustees who acted in good faith from loss resulting from the appointment of their
agents. Itisuncertain whether trustees are still required to act with reasonable prudence
in appointing an agent. Section 23(2) has a limited application to agents appointed
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to deal with trust property abroad. Section 23(3) gives trustees a limited power to
appoint certain agents and preserves the liability of trustees if assets are left in the
hands of the agents longer than is necessary. However, the provision is a dead letter
as the delegation can be effected under section 23(1) without the said liability. Under
section 30(1) atrusteeis chargeable only for moneysand securities actually received by
him or her. Thetrustee is not liable for any loss caused by the act or default of anyone
else unless it is caused by his own wilful default (i.e. a conscious breach, or reckless
performance, of duty). Trustees will therefore seldom be liable for loss caused by an
agent. However, in cases where section 30 does not apply (for example where an agent
is employed simply to transmit trust money or property from one person to another) a
higher standard is required of the trustees. They will be liable if they fail to act with
reasonable prudence. The provisions of section 30 in particular have been the subject
of much criticism and comment. (All referencesto sections 23 and 30 in this paragraph
refer to the Trustee Act 1925.)

Section 23(1) of this Act makes clear that a trustee who satisfies the duty of care
(section 1 and Schedule 1 paragraph 3) in relation to the appointment and review of the
appointment (section 22) of an agent, nominee or custodian will not be liable for the
acts and defaults of the appointee.

“Entering into arrangements’ includes the selection of the agent, nominee or custodian,
the determination of the terms of the appointment and, if applicable, the preparation of
apolicy statement under section 15(2) (Schedule 1 paragraph 3(2)).

Section 23(2) governs the liability of trustees for the acts or defaults of any permitted
substitute of an agent, nominee or custodian. Under sections 14(2)(a) and 20(2)(a),
trustees may only authorise or appoint an agent, nominee or custodian on terms that
permit the appointment of a substitute where it is reasonably necessary for the trustees
to agree to such terms. Having agreed such aterm, the trustees will only be liable for
the acts or defaults of a substitute agent, nominee or custodian if they failed to comply
with the duty of care under section 1 when agreeing that asubstitute could be appointed
or when carrying out their duties of review under section 22 in so far as they relate to
the use of the substitute.

Sections 24 to 27 make certain supplementary general provisionsin relation to the use
of agents, nominees and custodians by trustees.

Section 24: Effects of trustees exceeding their powers

88.

89.

Section 24 provides that appointments of agents, nominees or custodians under Part
IV are not invalidated by any failure of the trustees to respect the limits of their
powers. This provision will facilitate dealings by third parties with agents, nominees
and custodians appointed by trustees. It will have the effect that third parties will
not need to satisfy themselves that the trustees have complied with the requirements
of the Act. Examples of the kinds of mistakes which trustees might make include:
the appointment under section 11 of a person as an agent who is in fact a beneficiary
of the trust contrary to section 12(3); the authorisation of an agent on terms which
prevent the trustees as trustees of land from consulting with the relevant beneficiaries
under section 11(1) of the Trusts of Land and Appointment of Trustees Act 1996
(section 13(4)); or an appointment on terms which permit the agent to appoint a
substitute where that is not reasonably necessary. Indeed, even where an agent is
authorised to exercise a function which is not a “delegable function” as defined in
section 11, the authorisation will be valid.

Section 24 does not, of course, relieve trustees of any of their obligations under the
Act. They will till be liable for any loss incurred by the trust as a consequence of an
ultra vires appointment. In addition, if a person is authorised to exercise a function
as an agent, that person may also be liable, as trustee de son tort, if the function in
guestion is not properly delegable under section 11. Both parties to the appointment
have therefore an interest in ensuring that the appointment can properly be made.
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Section 25: Sole trustees

90.

91.

The powers of delegation conferred by Part IV are exercisable by the trustees
collectively. Section 25 makes clear that with one exception Part 1V of the Act applies
equally to atrust with a sole trustee asto atrust with abody of trustees. The exception
is that atrust corporation which is a sole trustee need not appoint a custodian of any
securities payable to bearer forming part of the trust property (section 18). References
to the trustees are therefore to be taken to include sole trustees except in sections 12(1)
and (3) and 19(5).

Section 12(1) authorisesthe appointment under section 11 of one of anumber of trustees
asagent. Section 19(5) permitsthe appointment of atrusteewhichisatrust corporation
or two or more trustees as nominees or custodians under sections 16, 17 or 18. These
exceptions also make clear that a sole trustee cannot be his or her own agent, nominee
or custodian. Section 12(3) prohibitsthe appointment of abeneficiary asan agent under
section 11.

Section 26: Restriction or exclusion of this Part etc.

92.

Section 26 provides that the powers to appoint agents, nominees and custodians
conferred by Part IV are in addition to any other powers vested in the trustees but are
subject to any limitationsin the trust instrument or legidation. In short, the powers are
general default provisions which will not override specific provision. “Subordinate
legidation” is defined in section 6(2). Section 26 is to the same effect in relation to
Part IV as are sections 6 and 9 in relation to Part |1 and |11 respectively.

Section 27: Existing trusts

93.

Section 27 provides that Part IV applies irrespective of the date of creation of the
trust. Thiswill bring the benefit of the new powers to the greatest possible number of
trustees and beneficiaries. Part IV, like Parts 11 and 111, does not apply to authorised
unit trusts or schemes under sections 24 and 25 of the Charities Act 1993 (sections 37
—38). However, Part IV does apply with modifications to occupational pension trusts
(see section 36(4) — (8)).

Part V: Remuneration

94.

95.

These sections relate to professional charging clauses and the reimbursement of
expensesincurred by trustees. The provisions of the Act will govern the remuneration
of “professional” trustees in two ways: first, by setting down rules of construction for
express professional charging clausesin trust instruments; and secondly, by providing
for the remuneration of certain trustees when thereis no express professiona charging
clause in the trust instrument. The new provisions will, in general terms, apply to all
servicesprovided after Part V comesinto forceirrespective of the date of creation of the
trust (see section 33 below). Thecreation of animplied professional charging provision
is likely to be of the greatest benefit to old trusts, informally created trusts and trusts
arising on intestacy whilst the new rules of construction will benefit all professional
trustees.

The general rule under the present law is that trustees should not be paid for acting as
such. Thisruleisfounded on the principles that trustees are not allowed to derive any
benefit from trust property and that to allow them to be paid might give riseto conflicts
of interest and duty. Despite the general rule, the present law does permit trustees to
be remunerated in certain circumstances. The three most significant of these are where
the trust instrument so provides; where payment is authorised by statute (for example,
Trustee Act 1925 section 42, Judicial Trustee Act 1895 section 1(5); Public Trustee Act
1906 sections 4(3) and 9) and when ordered by the court under itsinherent jurisdiction
to secure the good administration of trusts. Modern trust instruments will almost
invariably contain an express professional charging clause. The absence of such a
clause would makeit unlikely that aprofessional trustee would accept officein relation
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to the trust but would not prevent the trustees del egating administrative functionsto the
professional as an agent. However, the mere presence of an express charging clause
may not itself be sufficient to reward a professional trustee properly. First, such clauses
are strictly construed against the professional trustee. Thus, unless the trust instrument
provides to the contrary (as modern trust instruments will usually do) the professional
trustee with the benefit of a charging clause will only be able to be paid for services
which could not have been provided by a lay trustee. Second, remuneration under a
professional charging clause is in some cases regarded as a gift or legacy rather than
an expense of the administration.

Section 28: Trustee's entitlement to payment under trust instrument

96.

97.

98.

99.

100.

101.

Section 28 introduces the new rules of construction of express professional charging
clauses in trust instruments. Section 28(1) provides that the new rules will apply in
favour of trust corporations and trustees acting in a professional capacity. Subsection
(5) explains that to satisfy the condition that a trustee (other than a trust corporation)
must be acting in a professional capacity, there must be a close nexus between the
profession or business in the course of which the trustee acts and the services which
he or she provides as trustee.

The new rules for the interpretation of professiona charging clauses are set out in
sections 28(2), and (4). These new ruleswill apply inrelation to trustswhenever created
provided that the application of the new rulesis not inconsistent with the terms of the
trustinstrument. Nevertheless, the new rulesonly apply in relation to services provided
on or after the commencement of section 28.

Section 28(2) reversesthe present common law rule which requires an express charging
clause to be strictly construed against the trustee, so that, unless the trust instrument
contains contrary provision, aprofessional trustee, who has the benefit of such aclause,
may only be remunerated for services which could not have been provided by a lay
trustee. Where section 28(2) applies, the services for which atrust corporation or a
trustee acting in a professional capacity may be entitled to payment include services
which are capable of being provided by a lay trustee (that is, a person who is not
a trust corporation and who does not act in a professional capacity as provided by
section 28(6)).

Section 28(3) provides for restrictions on the operation of the clause in respect of
charitable trustees.

Section 28(4) contains the second new rule of construction of express charging clauses.
Under the present law, payments under express charging clauses are treated for many
purposes as agift and not as remuneration for services rendered. The new rulereverses
this rule of construction for the purposes of section 15 of the Wills Act 1837 (which
rendersvoid gifts made in awill to awitness to the will and gifts to the spouse of such
aperson). The changewill enable trusteesto be paid for work done in connection with
testamentary trusts even where they witness the will under which the trust arises.

In addition, by virtue of section 28(4)(b) such payments will in future be treated as
remuneration for services for the purposes of determining their priority as against
other payments due from the deceased's estate (Administration of Estates Act 1925
section 34(3)). Thus, inrelation to the administration of the estate, the trustee' s charges
will become an expense of the administration. Section 33(2) prevents this provision
from having an effect upon priorities in the administration of estates where the death
occurred before section 28 comes into force.

Section 29: Remuneration of certain trustees

102.

In general terms section 29 createsan implied professional charging clause applicableto
all non-charitable trusts which do not make provision for remuneration of professional
trustees. The remuneration of charitable trusteesis dealt with in section 30.
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Section 29(1) confers upon every trust corporation which acts as a trustee the right to
receive “reasonable remuneration” (as defined by section 29(3)) from the trust funds
(defined in section 39(1)) for any services that it provides to or on behalf of the trust
unless the right is negated in the circumstances mentioned below. The right applies
even if the trust corporation is a sole trustee, but does not apply if the trust corporation
isatrustee of acharitable trust (section 29(1)(b)).

Section 29(2) provides, subject to certain conditions and exceptions, for all other
trustees of non-charitable trusts to receive reasonable remuneration for any services
they provide on behalf of thetrust. However, unliketrust corporations under section 28,
other trustees do not have an automatic entitlement to such remuneration. The
entitlement isnot avail ableto soletrusteesor to trust corporationsand i s dependent upon
the trustee acting in aprofessional capacity (see section 28(5)) and upon the agreement
inwriting of each of the other trustees. 1n determining whether to give such agreement,
trusteeswill be subject to their paramount duty at common law to act inthe best interests
of the present and future beneficiaries of the trust.

Section 29 (3) defines* reasonable remuneration” in relation to the provision of services
by atrustee. It also makesit clear that atrust corporation which isarecognised provider
of banking services may make any reasonabl e chargesfor the provision of such services
in the course of, or incidenta to, the performance of its functions as a trustee. In
determining the level of remuneration that is reasonable in the circumstances, regard
must be had not only to the nature of the services provided, but aso to the nature of
the trust and the attributes of the trustee. Remuneration authorised under section 29
will, by definition, be regarded as remuneration for services (and not as a gift) for all
purposes, and will be payable out of the income or capital funds of the trust (see the
definition of “trust funds” in section 39(1)).

Section 29(4) provides that remuneration may be paid even if the services provided
could have been provided by alay person (that is, aperson who isnot atrust corporation
and who does not act in a professional capacity - see section 28(5)).

Section 29(5) specifies that the new power of remuneration will be excluded by any
provision about the trustee's entitlement to remuneration in the trust instrument or in
legislation. The right to be remunerated in section 29 is therefore in the nature of a
default provision. The phrase “ subordinate legislation” is defined in section 6(3).

Section 29(6) makes clear that appointment as an agent, nominee or custodian does not
exclude atrustee from section 29.

Section 30: Remuneration of charitable trustees

109.

110.

111

Section 30 makes provision for the remuneration of charitable trustees. As mentioned,
section 29 does not permit the remuneration of charity trustees (section 29(1) and
(2)). Although the Law Commission concluded that there was a strong case for
including charitable trustees within the scope of section 29, it recognised that further
consultation was probably necessary before a decision could be taken. If the outcome
of such a consultation were to be that charitable trustees should be able to be paid in
like manner to trustees generally, it would be inconvenient if primary legislation was
necessary. Accordingly, section 30 confers a power upon the Secretary of State to
make provision by statutory instrument, subject to an affirmative resolution procedure
(section 30(4)), for the remuneration of charitable trustees.

The provisions of sections 28 and 29 apply in relation to services provided when those
clauses are in force whenever the trust was created (section 33(1)). Remuneration
payable under these clauses may be paid out of the income or capital funds of the trust
(see the definition of “trust funds” in section 39(1)).

Under the present law trustees have power to pay agents and to be reimbursed out of
the trust fund for the expenses they incur in carrying out their duties (Trustee Act 1925
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sections 23(1) and 30(2)). This power is subject to the general rule that trustees only
have power to pay proper costs incident to the execution of the trust (Holding and
Management Ltd v Property Holding and Investment Trust Plc [1989] 1 WLR 1313,
1324). Sections31 and 32 will clarify thelaw by bringing together the existing statutory
power and the common law qualification. Sections 23 and 30 of the Trustee Act 1925
will be repealed by the Act (section 40 and Schedule 3).

Section 31: Trustees expenses

112.  Section 31 makesprovisionfor thereimbursement of trustees' proper expenses. Section
31(2) makes clear that appointment as an agent, nominee or custodian does not exclude
atrustee from section 31.

Section 32: Remuneration and expenses of agents, nominees and custodians

113.  Section 32 makes provision for the payment of reasonable remuneration and proper
expenses to agents, nominees and custodians who are not trustees.

Section 33: Application

114.  The provisions will not apply until they are in force. When the provisions are in
force, they will apply in relation to trusts whenever created. The servicesto which the
provisions will apply are services provided either before or after the commencement
of the provisions, but the only expenses to which the provisions will apply are
expensesincurred after (not before) the commencement of the previsions. They do not
affect the operation of either section 15 of the Wills Act 1837 or section 34(3) of the
Administration of Estates Act 1925 in relation to deaths occurring before they come
into force (section 33(2)). See the notes to section 28(4) for a description of sections
15 and 34(3).

115. Remuneration and expenses payabl e under these clauses may be paid out of theincome
or capital funds of the trust (see the definition of “trust funds” in section 39(1)).

PART VI: Miscellaneous and Supplementary

Section 34: Power to insure

116.  Section 34 creates a new power to insure. Under the present law there is probably a
common law power (and sometimes even a duty) to insure trust property, but thisis
not entirely certain. In addition, there are different statutory powersto insure under the
Trustee Act 1925 section 19 and the Trusts of Land and Appointment of Trustees Act
1996 section 6(1). The power under section 19 is limited to three-fourths of the full
value of the property and does not apply to bare trustees. The new power will replace
these disparate, unsatisfactory and, in places, uncertain provisions with a clear general
default statutory power for trustees to insure trust property as if they were absolute
owners. The new provision is based upon the provisions which now apply to trustees
of land by virtue of section 6(1) of the 1996 Act.

117.  Section 34(1) does this by inserting a new power to insure into the Trustee Act 1925
in substitution for the existing section 19. Subsection (1) of the new section 19
confers apower upon all trusteesto insure any trust property (whether land or personal
property) against such risks and in such sums as they see fit. Trustees will be able to
pay the insurance premiums out of the income or capital funds of the trust (see new
section 19(5)).

118.  Trustees will be subject to the new statutory duty of care under section 1 when
exercising the power to insure under the new section 19 or any corresponding power
conferred by the trust instrument (see Schedule 1, paragraph 4). The duty of care will
therefore apply, for example, to the selection of an insurer and to the terms on which
insurance cover is taken out.

19


http://www.legislation.gov.uk/id/ukpga/2000/29/section/31
http://www.legislation.gov.uk/id/ukpga/2000/29/section/31
http://www.legislation.gov.uk/id/ukpga/2000/29/section/32
http://www.legislation.gov.uk/id/ukpga/2000/29/section/32
http://www.legislation.gov.uk/id/ukpga/2000/29/section/33
http://www.legislation.gov.uk/id/ukpga/2000/29/section/34
http://www.legislation.gov.uk/id/ukpga/2000/29/section/34
http://www.legislation.gov.uk/id/ukpga/2000/29/section/34/1

119.

120.

121.

These notes refer to the Trustee Act 2000 (c.29)
which received Royal Assent on 23 November 2000

The new power to insure will apply to all trustees including bare trustees irrespective
of when the trust was created (section 34(3)) but will only be adefault power (asisthe
casein relation to the existing section 19 of the Trustee Act 1925 by virtue of Trustee
Act 1925 section 69(2)).

The exercise of the power by bare trustees (defined for these purposes in new
section 19(3)) will however be subject to the qualification in the new section 19(2). This
providesthat bare trustees must comply with any direction from the sole beneficiary or
all the beneficiaries (asthe case may be) that any trust property isnot to beinsured or is
only beinsured on certain conditions. Therationale for this qualification isthat where
the beneficiaries are together absolutely entitled to the trust property, they have power
under the general law of trusts to bring the trust to an end (Saunders v Vautier (1841)
4 Beav 115; 49 ER 282). To the extent that any such directions are given, the trustees
may not delegate their power to insure. This is so that the beneficiaries can ensure
compliance with the directions they have given (see new section 19(4)). The concept
of a “delegable function” referred to in new section 19(4) is defined in section 11(2)
of the Act.

Section 34(2) makes aminor consequential drafting amendment to section 20(1) of the
Trustee Act 1925. Section 20(1) provides that insurance monies received by trustees
against loss or damage of trust property are capital monies.

Section 35: Personal representatives

122.

123.

124.

Section 35 appliesthe Act to personal representatives. The effect of section 35(1) isthat
in relation to the matters contai ned within the Act personal representatives have (subject
to section 35(2) - (4)) the same powers and duties in relation to the administration of
an estate of a deceased person as trustees have in relation to atrust. Thisis consistent
with the policy of the Trustee Act 1925 (see section 68(1)(17)).

Section 35(2) provides the necessary textual adjustments to achieve this end. Section
8(1)(b) requires special treatment (section 35(2)(b) and (c)) because it confers power
to acquire land for occupation by a beneficiary. The general provision (section 35(2)
(b)) equating beneficiaries with persons interested in the estate of the deceased would
therefore be too wide for the purposes of occupation of trust property because it would
include creditors. Section 35(2)(c) therefore gives that expression a more restricted
meaning in relation to section 8(1)(b).

The effect of section 35(3) isthat remuneration paid to apersonal representativewill in
future count as an administration expense for the purposes: (a) of section 34(3) of the
Administration of Estates Act 1925 (see notes to section 28(3) above); and (b) of, in
the case of insolvent estates, any provision giving reasonable administration expenses
priority over preferential debts. The categoriesof preferential debtslisted in Schedule 6
to the Insolvency Act 1986 are (in ascending numerical order of priority): debts dueto
the Inland Revenue; to customs and excise; social security contributions; contributions
to occupational pension schemes; remuneration of employees; and levies on coal
and steel production. The remuneration of persona representatives will therefore
have priority over legacies and other debts of the deceased. Section 35(4) prevents
subsection (3) from having an effect upon priorities in the administration of estates
where the death occurred before the clause comesinto force (see section 42).

Section 36: Pension schemes

125.

Section 36 governs the application of the Act to occupational pension schemes
established as trusts under the law of England and Wales (section 36(1)). An
occupational pension scheme for these purposes is a scheme which has, or is capable
of having, effect in relation to adescription or category of employment so asto provide
benefits payable on termination of service, death or retirement or in respect of earners
with qualifying service in an employment of any such description or category (Pension
Schemes Act 1993 section 1).
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Trustees of occupational pension schemes are in a special position. The investment
powers of the trustees of such schemes and related powers of delegation are conferred
by section 34 of the Pensions Act 1995. Section 34(2) confers on pension trustees
a power to delegate their discretion to make any decision about investments to a
fund manager who satisfies certain requirements and prohibits the delegation of
such matters in any other way except under section 25 of the Trustee Act 1925
(delegation by individual trustees). By virtue of section 47 of the Pensions Act
1995, occupational pension trustees are required, where the assets of the scheme
include investments, to appoint a fund manager and can appoint nominees and
custodians (Occupational Pension Scheme (Scheme Administration) Regul ations 1996
(Sl 1996/1715 r 2(c))). Consequently, Parts I, 1l and 1l of the Act do not apply to
such occupational pension trustees when carrying out their investment functions; nor
does Part 1V in so far as it confers power to appoint nominees and custodians or,
in relation to investment functions, an agent (section 36(3)(5) and (8)). Conversely,
the new general duty of care may apply to the trustees of occupational pension trusts
in relation to matters other than investment, agency for investment purposes and
the appointment of a nominee or custodian (section 36(2)) and such trustees may
delegate non-investment functions under Part 1V (section 36(5)). However, for the
protection of pension scheme beneficiaries, pension trustees are expressly prohibited
from delegating any function to the scheme employer or to a person who is connected
with, or an associate of, the scheme employer (section 36(6)). “Employer” is defined
by virtue of section 36(7)(a) as the employer of personsin the description or category
of employment to which the scheme in question relates and, if regulations so provide,
persons who have been the employer in relation to the scheme (Pensions Act 1995
sections 124(1) and 125(3)). Persons are connected with a company if they are a
director or shadow director or an associate of such a person or the company (Insolvency
Act 1986 section 249). Whether or not a person is an associate is determined by the
application of section 435 of the Insolvency Act 1986. This section is lengthy but
spouses and close relatives are associates, as are business partners and their respective
spouses and employers and employees.

Section 37: Authorised unit trusts

127.

Section 37(1) providesthat the new statutory powers of investment, acquisition of land
and to appoint agents, nominees and custodiansin Parts 1| — 1V of the Act do not apply
to trustees of authorised unit trusts. An authorised unit trust is a unit trust scheme
declared by order of the Secretary of State to be such for the purposes of the Financial
Services Act 1986 (Financial Services Act 1986 section 207(1)). A unit trust schemeis
acollective investment scheme under which the property in question is held on trust for
the participants (Financial Services Act 1986 section 75(8)). A collective investment
scheme is broadly speaking an arrangement with respect to any property which is
intended to enable the persons taking part to participate in or receive profits or income
arising from the acquisition, holding, management or disposal of the property or sums
paid out of such profits or income (Financial Services Act 1986 section 75(1)). The
Secretary of State will only issue an order declaring aunit trust to be an authorised unit
trust if heis satisfied that the scheme and, in particular, the trust deed complies with the
requirements of regulations made asto —amongst other matters— the powers and duties
of the manager and the trustee of the scheme (Financial Services Act 1986 sections 78
and 81). Authorised unit trusts therefore have no need of the new powers conferred
by Parts Il — IV of the Act. An authorisation order under section 78 of the Financial
Services Act 1986 Act can be revoked under section 79 of that Act.

Section 38: Common investment schemes for charities etc

128.

Section 38 provides that trustees managing common investment and common deposit
schemesunder the Charities Act 1993 do not havethe powersconferred by Parts|1-1V of
the Act with the exception of trustees managing pooling schemes made under section 24
of that Act. Common investment and common deposit funds enable different charities
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to pool resources for investment purposes. The funds may only be established by order
of the court or the Charity Commissioners under sections 24 and 25 of the Charities
Act 1993 respectively. Such schemes may make specific detailed provision for all
matters connected with the fund. The powers conferred by Parts I1-1V are therefore
unnecessary, with the exception noted above.

Section 39: Interpretation

129.

Section 39 sets out several of the definitions used in the Act.

Section 40: Minor and consequential amendments etc

130.

Section 40 gives effect to Schedules 2, 3 and 4 to the Act. Schedule 2 to the Act contains
consequential amendments to anumber of enactments. The need for such amendments
arises, in most cases, by virtue of the introduction of the general power of investment
in Part Il of the Act and the power to acquire land in Part I1l. Schedule 3 contains
transitional and saving provisions. Schedule4 liststherepealsto be effected by the Act.

Section 41: Power to amend other Acts

131

Section 41 empowers a Minister of the Crown to make further amendments of Acts of
Parliament in consequence of or in connection with Part |1 or 111 of the Act (powers of
investment and acquisition of land respectively). The power isexercisable by statutory
instrument subject to the negative resolution procedure. However, whereit is proposed
to exercise the power in relation to a local, personal or private Act, the making of any
such instrument must be preceded by consultation with any person who appears to
the Minister to be affected by any proposed amendment. It is likely that this power
will be exercised, in particular, in respect of local and private legidation containing
provisions which operate by reference to the Trustee Investments Act 1961. The phrase
“Minister of the Crown” means the holder of an office in Her Majesty’ s Government
in the United Kingdom, and includes the Treasury, the Board of Trade and the Defence
Council (Ministers of the Crown Act 1975 section 8(1)). The power under section 41
will come into force when the Act is passed (section 42(1)) and may be exercised in
relation to Acts which extend beyond England and Wales (section 41(1)).

Section 42: Commencement and extent

132.

133.

Section 42 providesthat with the exception of itself and sections41 and 43 (which come
into forcewhen the Act is passed) the provisions of the Act will comeinto force on such
day or days as the Lord Chancellor may by order appoint (section 42(1) and (2)). Such
commencement orders may include transitional provisions and savings (section 42(3)).

Section 42(4) limits the extent of the Act to England and Wales only. Thisis subject
to two qualifications. First, as mentioned, an order may be made under section 41(1)
amending an Act extending beyond England and Wales. Second, the extent of
consequential amendments and repeals (other than to the Charities Act 1993 and the
Trustee Investments Act 1961) madein Schedules 2 and 4 to the Act will be determined
by the extent of the provision amended or repealed (section 42(5)).

Schedule 1 — Application of duty of care

134.

The First Schedule specifies the circumstances in which the new general duty of care
will apply. They have been noted and discussed against the relevant provisions of
the Act but in brief a trustee acting under a power conferred by the Act or the trust
instrument will be subject to the duty in section 1 in the following circumstances:

» when exercising apower of investment or of reviewing investments (paragraph 1);

» when acquiring or managing land (paragraph 2);
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» when appointing or reviewing the appointment of an agent, nominee or custodian
(paragraph 3);

* inthe compounding of liabilities (paragraph 4);
e wheninsuring trust property (paragraph 5) and

* when dealing with reversionary interests, valuations and audits under section 22(1)
or (3) of the Trustee Act 1925 (paragraph 6).

Paragraph 7 makes clear that the duty of care will not apply where it is clear from a
trust instrument that it should not.

Schedule 2 —Minor and consequential amendments

136.

137.

138.

139.

140.

141.

142.

143.

The majority of the amendments in Schedule 2 simply extend the application of the
new general power of investment under section 3 to regimes where the powers of
investment were as wide as the equivalent powers of trustees were allowed to be under
the present law in the absence of express provision in the trust instrument (see for
example paragraphs 3, 4 and 8). These notes refer to afew of the more significant.

Paragraph 1 - Trustee Investments Act 1961 - the provisions of the Trustee Investments
Act 1961 mentioned in paragraph 1(1), which are replaced by the new power of
investment in Part 1l of the Act, are repealed by the Act, except in so far as they are
applied by or under any other enactment. Consequently, where (notwithstanding the
provisions in Parts Il and Ill of Schedule 2) an enactment continues to operate by
reference to the Trustee Investments Act 1961, its effect is preserved. For this purpose
it will still be possible (under section 12 of the 1961 Act) for additions to be made to
the list of investments specified in Schedule 1 to that Act.

In brief the provisions mentioned relate to the following matters: paragraph 1(1)
- section 1 (new power of investment of trustees); 2 (restrictions on wide range
investments); 5 (certain valuations to be conclusive for purposes of division of trust
fund); 6 (duty of trustees in choosing investments); 12 (power to confer additional
powers of investment); 13 (power to modify provisionsasto division of trust fund) and
15 (saving for court powers);

Paragraph 1(2) — section 3 (relationship between Act and other powers of investment);
Schedules 2 and 3 (supplementary provision);

Paragraph 1(3) — section 8 (specia cases); 9 (supplementary); Schedule 4 paragraph
1(1) and section 16(1) to the extent mentioned (construction of referencesto section 1
of the Trustee Act 1925 which was replaced by section 1 of the 1961 Act).

Paragraph 2 - Charities Act 1993 — sections 70 and 71 of the 1993 Act were enacted
to enable the Secretary of State, by secondary legidation, to expand the investment
opportunities of charity trustees. In view of the new wider powers of investment
which will be available to charity trustees under Part |1 these provisions are no longer
needed. The amendments of section 86(2) remove references to sections 70 and
71. Sections 70 and 71 are to be repealed by Schedule 4 to the Act.

Paragraphs 7 - 17 make consequential amendmentsto the Settled Land Act 1925. These
fall into a number of broad groups. The amendments in the first group (paragraphs 7
- 9) either grant to trustees of the settlement (in relation to the investment of capital
money) the general power of investment in section 3, or make provision to reflect this
widening of investment power.

The second group of amendments (in paragraph 10) operate on section 75 of the 1925
Act. They amend the section so as to make the investment (or other application) of
capital money under that Act a matter exclusively for the trustees of the settlement
(subject to arequirement to consult and act in accordance with the wishes of the tenant
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for life so far as practicable) or the court. These amendments permit the trustees to
delegate their functions in accordance with Part IV of the Act, but thisis again subject
to restrictions designed to safeguard the life tenant’ s right to be consulted in relation to
the investment or application of capital money.

144.  Paragraph 11 inserts a new section 75A into the Settled Land Act 1925. The new
provision is closely based on section 10(2) of the Trustee Act 1925 (which isrepeaed
by the Act), and permitslife tenantsor statutory owners (with the consent of the trustees
of the settlement), when selling land, to act as mortgagee for up to two thirds of the
value of the property being sold.

145. The amendments in the next group (paragraphs 12 - 14) repeal those sections of the
Settled Land Act 1925 which concern matterswhich will in future be governed by other
provisionsin the Act (such as the remuneration of trustees of the settlement).

146.  Paragraph 16 concernstherole of an assigneefor value of alifetenant’ sestate or interest
in the investment of capital money, and the final group of amendments (paragraphs 15
and 17) implement anumber of changesto the powers both of trustees of the settlement
and life tenants, reflecting some of the changes made to the powers of trustees by the
Act.

147.  Paragraphs 18, 21, 23 and 24 amend the Trustee Act 1925 by removing provisions
which are no longer necessary. Paragraph 19 clarifies that the power of trusteesto give
receipts extends to investments.

Schedule 3 — Transitional provisions and savings

148.  Paragraph 1 providesthat abanker or banking company holding bearer securities under
section 7(1) of the Trustee Act 1925 (which is to be repealed by the Act) when Part
IV of the Act comes into force will be deemed to be a custodian of those securities
under section 18.

149. Paragraphs 2 and 3 provide that sections 8 and 9 of the Trustee Act 1925 (which
are repealed by the Act) continue in effect in relation to matters occurring before the
relevant repeal takes effect (as to which see section 42). Paragraph 6 provides that
section 23(2) continuesto apply to appointments made before the repeal of that section
takes effect.

Schedule 4 — Repeals

150.  Paragraph 1 lists the sections that are being repealed in the Trustee Investments Act
1961 and the Charities Act 1993.

151.  Paragraph 2 lists repeals of section in other Acts.

COMMENCEMENT

152.  Sections 41, 42 and 43 come into force when the Act is passed. The remaining
sectionswill comeinto force on such day or days as the Lord Chancellor may by Order
appoint. The commencement orders may include transitional provisions and savings.

HANSARD REFERENCES

153.  The following table sets out the dates and Hansard references for each stage of this
Act’s passage through Parliament.

Stage Date Hansard reference

House of Lords
Introduction 20 January 2000 Vol. 608 Cal. 1245
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Stage Date Hansard reference

Second Reading 14 April 2000 Vol. 612 Col. 373-397

Committee 7 June 2000 Vol. 613 Col. CWH 1-16

Report 23 June 2000 Vol. 614 Col. 561-564

Third Reading 29 June 2000 Vol. 614 Col. 1070-1072

House of Commons

Introduction 29 June 2000

Second Reading Committee | 11 July 2000 Second Reading
Committee Hansard

Second Reading 26 July 2000 Vol. 354 Col. 1132
(formal)

Committee (SCA) 24 October 2000 Standing committee A
Hansard

Report and Third Reading 8 November 2000 Vol. 356 Cal. 350-357

Royal Assent —23 November 2000

House of LordsHansard VVol.619 Col.937

House

of

Commons Hansard

Vol.357 Col.481
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ANNEX A: GLOSSARY OF TERMS
Absolute Owner: a person owning property for his own benefit.

Administration of an estate: the collection of assets, payment of debts, and distribution to
the beneficiaries of property in the estate of a deceased person.

Agent: aperson appointed by another to act on his behalf, often to negotiate a contract
between the principal and athird person.

Baretrustee: isgenerally atrustee who has no obligation but to hand over the trust property
to the person entitled to it at the latter’ srequest. Such atrust isknown as abaretrust. The
phrase has a more specialised meaning in the Act (see notes to section 34).

Beneficial interest: the rights of a beneficiary in respect of property held under atrust for
him.

Beneficiary: aperson entitled to benefit from atrust.

Capital money: money arising from certain transactions relating to settled land or land
held on trust for sale. It may arise from sale, the granting of certain leases and similar
transactions, borrowing on the security of amortgage, and other circumstancesin which the
money should be treated as capital of the settlement, e.g. the proceeds of a fire insurance
claim relating to the land. Generally capital money must be received by the trustees of the
settlement, not the beneficiary. When the money is raised or paid for a specific purpose
(e.g. for improvements authorised by the Settled Land Act 1925) it must be applied for that
purpose. Otherwise, it isinvested and held by the trustees on the same trusts as the land
itself was held.

Charitable Trusts.. see Trusts.

Charity Commission: a body, now governed by the Charities Act 1993, generally
responsible for the administration of charities. The Commissioners are responsible for
promoting the effective use of charitable resources, for encouraging the development of
better methods of administration, for giving charity trustees information and advice on
matters affecting charity, and for investigating and checking abuses. The commissioners
maintain a register of charities and decide whether or not a body should be registered;
an appeal from their decision may be made to the High Court. Their Annual Reports
(published by the Stationery Office) indicate how the Commissioners operate and how they
are allowing the law of charity to develop.

CREST: a computer based system for the electronic transfer of and settlement of trades
in securities replacing the former paper based system of shareholding and transfer with
an electronic book entry system. The system operates under the Uncertificated Securities
Regulations 1995.

Custodian: is defined as a person who undertakes the safe custody of some or al of the
assets of the trust or of any documents or records concerning the assets (see section 17(2)
of the Act).

Default power: a power available to trustees in default of or subject to other provision in
a trust instrument or regulation. The powers conferred by the Trustee Act 1925 and the
Trustee Investments Act 1961 arein general default powers.

Dispositive duty: see dispositive powers under powers below.

Execution: describesthe way in which aperson signsor seals (in the case of acorporation)
adocument and givesit legal effect.

Fiduciary relationships: the relationship of trustee and beneficiary is but one of a number
of relationships generally described asfiduciary. Itisamark of such relationshipsthat one
person receives an authority or is entrusted with a job which he is bound to exercise or
perform in the best interests of ancther.
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General Powersof |nvestment: see notes to section 3 of the Act.

Instrument: aformal legal document. A trust instrument is the document setting out the
terms of the trust.

Interestsin land: rights of ownership of or over land are interestsin land. Interests may
be estates, interests or charges. These may be legal or equitable. See also legal interests.

Land: land is defined in the Trustee Act 1925 as land of any tenure, and mines and
minerals, whether or not severed from the surface, buildings or parts of buildings, whether
the division is horizontal, vertical or made in any other way, and corporeal hereditaments
[rights in property which may be inherited]; also a manor, an advowson [a right to
present a clergyman to a benefice], and arent and other incorporeal hereditaments, and an
easement [a right over land for the benefit of other land, such as a right of way], right,
privilege, or benefit in, over, or derived from land, (Trustee Act 1925 section 68(6) as
amended by the Trusts of Land and Appointment of Trustees Act 1996 section 25(2) and
Schedule 4). “Land” is defined in Schedule 1 to the Interpretation Act 1978 as including
buildings and other structures, land covered with water, and any estate, interest, easement,
servitude or right in or over land.

L egal interestsin land: today, theonly legal estatesin land in England and Wales are those
for either afee simple absolute in possession or aterm of years absolute: in broad layman’s
terms a freehold or aleasehold. See Law of Property Act 1925 sections 1(1) and 205(1)
(x). The other types of legal interest and charge are relatively few (Law of Property Act
1925 section 1(2)). All other interests are equitable interests (Law of Property Act 1925
section 1(3)). Inrelation to atrust of land, the trustees hold the legal estate. Third parties
will usually want to acquire the legal interest free of the rights of the beneficiaries under
thetrust.

M easure: ameasureis a piece of legidation passed by the General Synod of the Church of
England to which the Royal Assent hasbeen given. It hastheforce of an Act of Parliament.

Nominee: in the context of anomineefor trustees, anomineeis a person nominated to hold
trust property in his own name on behalf of the trustees. This device is commonly used to
facilitate dealings with the trust assets.

Personal property (personalty): all property that does not comprise land.

Personal representative: a person entitled to deal with a deceased person’'s estate in
accordance with hiswill or under the rules relating to intestacy.

Power: in this context, a power is an authority to act in relation to another’s property. A
power may be administrative or dispositive. An administrative power is a power, the
exercise of which does not affect the beneficial interests arising under a trust, such as a
power to sell or lease property. In the present context, adispositive power isapower, the
exercise of which does affect the beneficial interests arising under a trust, for instance, a
power of advancement and a power of appointment. A trustee's power of investment is
a power to invest trust property. A power of advancement is a power given to trustees
(whether by statute or by express provision in the trust instrument) to apply some of the
capital from the trust property for the benefit of a beneficiary under the trust. For instance,
in the case of a gift of capital to A on reaching the age of 30, part of that capital might be
used, for insurance, to buy him a house at an earlier time. A power of appointment isa
power “given under some settlement or trust authorising the donee to make an appoi ntment
of some or all the trust property.”

Power of Attorney: a power of attorney is both the authority given by one person (“the
donor™) to another person (“the donee” or “attorney”) to act for the donor in atransaction
or a series of transactions or in the management of his affairs and the document by which
that authority is given. Under the law of England and Wales a power of attorney made by
an individual must be executed as a deed (Powers of Attorney Act 1971 section 1(1)).
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Professional charging clause: a provision in a trust instrument authorising the
remuneration of atrusteefor hiscare and trouble often permitting atrusteewhoisasalicitor,
aliterary executor or other professional person to charge for professional services (and in
some cases business services generally).

Privatetrust: see Trusts.
Public trust: see Trusts.

Settled land: land held or deemed to be held on trust (usually referred to as a settlement)
subject to the terms of the Settled Land Act 1925. Trusts of this kind may now only be
created in exceptional circumstances (see Trusts of Land and Appointment of Trustees Act
1996 section 2 and Schedule 1). Such trusts were used in relation to land in which two or
more beneficia interests were to exist in succession to one another. See Settled Land Act
1925 section 117(1)(xxiv).

Standard investment criteria: see notes on section 4 of the Act.

Statutory owner: aperson having the powers of an immediate beneficiary of settled land,
wherethe beneficiary himself isunder 18 or thereisno immediate beneficiary (for example,
in a discretionary settlement in which no beneficiary has been appointed). The statutory
owner is either the person of full age on whom the powers are conferred by the settlement;
the trustees of the settlement; or, in a settlement made by will on a beneficiary under 18,
the testator’ s personal representatives until the property is vested in the tenant for life.

Tenant for life (life tenant): a person owning land for an equitable interest that subsists
for the whole of hislife but terminates on his death. The Settled Land Act 1925 lays down
the statutory powers of atenant for life.

Testamentary Trusts: trusts established under awill.

Trustee de son tort: aperson unconnected with atrust who takes upon himself to act asa
trustee. Heisthereafter liable, asif he had been appointed atrustee.

Trustee function of the donor: a trustee function of the donor is one the donor has as a
sole trustee or one he or she exercises jointly with fellow trustees.

Trust and trustee: atrusteeisaperson who has property or rights (trust property or assets)
which he holds or is bound to exercise for or on behalf of another or others, or for the
accomplishment of some particular purpose or purposes. He or she is said to hold the
property on trust for that other or others, or for that purpose or purposes.

Trust corporation: atrust corporation is one of certain companies with a large paid up
capital, or one of certain officials. The most commonly encountered trust corporation is
perhaps an executor and trustee company owned by one of the major banks or financial
ingtitutions. The term is defined in the Trustee Act 1925 (section 68(1) paragraph (18)
which definition was extended by Law of Property (Amendment) Act 1926 section 3).

Trust Fund: see section 39(1) of the Act.
Trust instrument: the document setting out the terms of the trust.

Trust of land: atrust of land is any trust of property which consists of or includes land
subject to exceptions for settled land and land to which the University and College Estates
Act 1925 applies (Trusts of Land and Appointment of Trustees Act 1996 section 1).

Trust property or assets: seetrust and trustee.
Trustee: seetrust and trustee.

Trustee function: means the trusts, powers and discretions vested in the donor as trustee
(Trustee Act 1925 section 25(1); Trusts of Land and Appointment of Trustees Act 1996
section 9(1).
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Trusts: may be private or public (charitable). A private trust is atrust for the benefit
of an individual or class, irrespective of any benefit which may be conferred on the
public at large. A public trust is a trust whose object is to promote the public welfare,
even if it incidentally confers a benefit on an individua or class. Charitable trusts are
public trusts solely and exclusively for purposes that the law regards as charitable. In
this sense, a purpose is charitable only if it is for the furtherance of religion, for the
advancement of education, for the relief of poverty, or for other purposes beneficial to the
community. Charitabletrust is defined in section 39(1) of the Act.

Ultravires: an act isultraviresif it isin excess of the powers of the person doing the act.

Will: adocument by which a person (called the testator) appoints executors to administer
his estate after his death, and directs the manner in which it is to be distributed to the
beneficiaries he specifies.
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