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Criminal Justice Act 2003

2003 CHAPTER 44

PART 1 @%a%%

AMENDMENTS OF POLICE AND CRIMINAL EVIDENCE ACT 1984

Extension of powers to stop and search
(1) In this Part, “the 1984 Act” means the Police and Criminal Evidence Act 1984 (c. 60).

(2) Insection 1(8) of the 1984 Act (offences for purpose of definition of prohibited article),
at the end of paragraph (d) there is inserted *“; and

(e) offences under section 1 of the Criminal Damage Act 1971
(destroying or damaging property).”
Warrants to enter and search [ Ja%%

In section 16 of the 1984 Act (execution of warrants), after subsection (2) there is
inserted—

“(2A) A person so authorised has the same powers as the constable whom he
accompanies in respect of—

(a) the execution of the warrant, and
(b) the seizure of anything to which the warrant relates.

(2B) But he may exercise those powers only in the company, and under the
supervision, of a constable.”

Arrestable offences
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Textual Amendments
F1  S.3repealed (1.1.2006) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 174(2), 178, Sch.
17 Pt. 2; S.I. 2005/3495, art. 2(1)(t)(u)(lvii) (subject to art. 2(2))

4 Bail elsewhere than at police station

(1) Section 30 of the 1984 Act (arrest elsewhere than at police station) is amended as
follows.

(2) For subsection (1) there is substituted—

“(1) Subsection (1A) applies where a person is, at any place other than a police
station—

(a) arrested by a constable for an offence, or

(b) taken into custody by a constable after being arrested for an offence
by a person other than a constable.

(1A) The person must be taken by a constable to a police station as soon as
practicable after the arrest.

(1B) Subsection (1A) has effect subject to section 30A (release on bail) and
subsection (7) (release without bail).”

(3) In subsection (2) for “subsection (1) there is substituted “ subsection (1A) .
(4) For subsection (7) there is substituted—

“(7) A person arrested by a constable at any place other than a police station must
be released without bail if the condition in subsection (7A) is satisfied.

(7A) The condition is that, at any time before the person arrested reaches a police
station, a constable is satisfied that there are no grounds for keeping him under
arrest or releasing him on bail under section 30A.”

(5) For subsections (10) and (11) there is substituted—

“(10) Nothing in subsection (1A) or in section 30A prevents a constable delaying
taking a person to a police station or releasing him on bail if the condition in
subsection (10A) is satisfied.

(10A) The condition is that the presence of the person at a place (other than a police
station) is necessary in order to carry out such investigations as it is reasonable
to carry out immediately.

(11) Where there is any such delay the reasons for the delay must be recorded when
the person first arrives at the police station or (as the case may be) is released
on bail.”

(6) In subsection (12) for “subsection (1)” there is substituted “ subsection (1A) or
section 30A .

(7) After section 30 there is inserted—


http://www.legislation.gov.uk/id/ukpga/2003/44/section/3
http://www.legislation.gov.uk/id/ukpga/2005/15
http://www.legislation.gov.uk/id/ukpga/2005/15/section/174/2
http://www.legislation.gov.uk/id/ukpga/2005/15/section/178
http://www.legislation.gov.uk/id/ukpga/2005/15/schedule/17/part/2
http://www.legislation.gov.uk/id/ukpga/2005/15/schedule/17/part/2
http://www.legislation.gov.uk/id/uksi/2005/3495
http://www.legislation.gov.uk/id/uksi/2005/3495/article/2/1/t/u/lvii
http://www.legislation.gov.uk/id/uksi/2005/3495/article/2/2
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“30A Bail elsewhere than at police station

(1) A constable may release on bail a person who is arrested or taken into custody
in the circumstances mentioned in section 30(1).

(2) A person may be released on bail under subsection (1) at any time before he
arrives at a police station.

(3) A person released on bail under subsection (1) must be required to attend a
police station.

(4) No other requirement may be imposed on the person as a condition of bail.

(5) The police station which the person is required to attend may be any police
station.

30B Bail under section 30A: notices

(1) Where a constable grants bail to a person under section 30A, he must give that
person a notice in writing before he is released.

(2) The notice must state—
(a) the offence for which he was arrested, and
(b) the ground on which he was arrested.

(3) The notice must inform him that he is required to attend a police station.

(4) It may also specify the police station which he is required to attend and the
time when he is required to attend.

(5) If the notice does not include the information mentioned in subsection (4), the
person must subsequently be given a further notice in writing which contains
that information.

(6) The person may be required to attend a different police station from that
specified in the notice under subsection (1) or (5) or to attend at a different
time.

(7) He must be given notice in writing of any such change as is mentioned in
subsection (6) but more than one such notice may be given to him.

30C Bail under section 30A: supplemental

(1) A person who has been required to attend a police station is not required to
do so if he is given notice in writing that his attendance is no longer required.

(2) If a person is required to attend a police station which is not a designated
police station he must be—

(a) released, or
(b) taken to a designated police station,
not more than six hours after his arrival.

(3) Nothing in the Bail Act 1976 applies in relation to bail under section 30A.
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(4) Nothing in section 30A or 30B or in this section prevents the re-arrest without
a warrant of a person released on bail under section 30A if new evidence
justifying a further arrest has come to light since his release.

30D Failure to answer to bail under section 30A

(1) A constable may arrest without a warrant a person who—

(a) has been released on bail under section 30A subject to a requirement
to attend a specified police station, but

(b) fails to attend the police station at the specified time.

(2) A person arrested under subsection (1) must be taken to a police station (which
may be the specified police station or any other police station) as soon as
practicable after the arrest.

(3) In subsection (1), “specified” means specified in a notice under subsection (1)
or (5) of section 30B or, if notice of change has been given under
subsection (7) of that section, in that notice.

(4) For the purposes of—
(a) section 30 (subject to the obligation in subsection (2)), and
(b) section 31,

an arrest under this section is to be treated as an arrest for an offence.”

5 Drug testing for under-eighteens
(1) The 1984 Act is amended as follows.

(2) In section 38 (duties of custody officer after charge)—
(a) in subsection (1)—
(1) for sub-paragraph (iiia) of paragraph (a) there is substituted—

“(iiia) except in a case where (by virtue of
subsection (9) of section 63B below) that
section does not apply, the custody officer
has reasonable grounds for believing that the
detention of the person is necessary to enable
a sample to be taken from him under that
section;”,

(i1) in sub-paragraph (i) of paragraph (b), after “satisfied” there is inserted
“ (but, in the case of paragraph (a)(iiia) above, only if the arrested
juvenile has attained the minimum age) ”,
(b) in subsection (6A), after the definition of “local authority accommodation”
there is inserted—

13333

minimum age” means the age specified in section 63B(3) below;”.

(3) In section 63B (testing for presence of Class A drugs)—
@

(b) after subsection (5) there is inserted—

“(5A) In the case of a person who has not attained the age of 17—
(a) the making of the request under subsection (4) above;
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(b) the giving of the warning and (where applicable) the
information under subsection (5) above; and

(c) the taking of the sample,
may not take place except in the presence of an appropriate adult.”,
(c) after subsection (6) there is inserted—

“(6A) The Secretary of State may by order made by statutory instrument
amend subsection (3) above by substituting for the age for the time
being specified a different age specified in the order.

(6B) A statutory instrument containing an order under subsection (6A)
above shall not be made unless a draft of the instrument has been laid
before, and approved by a resolution of, each House of Parliament.”,

(d) after subsection (8) there is inserted—

“(9) In relation to a person who has not attained the age of 18, this section
applies only where—

(a) therelevant chief officer has been notified by the Secretary of

State that arrangements for the taking of samples under this

section from persons who have not attained the age of 18 have

been made for the police area as a whole, or for the particular

police station, in which the person is in police detention; and

(b) the notice has not been withdrawn.
(10) In this section—

“appropriate adult”, in relation to a person who has not attained the
age of 17, means—

(a) his parent or guardian or, if he is in the care of a local
authority or voluntary organisation, a person representing
that authority or organisation; or

(b) a social worker of a local authority social services
department; or

(c) if no person falling within paragraph (a) or (b) is available,
any responsible person aged 18 or over who is not a police
officer or a person employed by the police;

“relevant chief officer” means—

(a) in relation to a police area, the chief officer of police of the
police force for that police area; or

(b) inrelation to a police station, the chief officer of police of the
police force for the police area in which the police station is
situated.”

Textual Amendments
F2  S.5(3)(a) repealed (1.12.2005) by Drugs Act 2005 (c. 17), ss. 23, 24, Sch. 1 para. 8, Sch. 2; S.I.
2005/3053, art. 2(1)(f)


http://www.legislation.gov.uk/id/ukpga/2003/44/section/5/3/a
http://www.legislation.gov.uk/id/ukpga/2005/17
http://www.legislation.gov.uk/id/ukpga/2005/17/section/23
http://www.legislation.gov.uk/id/ukpga/2005/17/section/24
http://www.legislation.gov.uk/id/ukpga/2005/17/schedule/1/paragraph/8
http://www.legislation.gov.uk/id/ukpga/2005/17/schedule/2
http://www.legislation.gov.uk/id/uksi/2005/3053
http://www.legislation.gov.uk/id/uksi/2005/3053
http://www.legislation.gov.uk/id/uksi/2005/3053/article/2/1/f
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Commencement Information
11 S. 5 wholly in force at 1.12.2005; s. 5 not in force at Royal Assent, see s. 336(3); s. 5 in force for
certain purposes at 1.8.2004 by S.1. 2004/1867, art. 2; s. 5 in force in so far as not already in force at
1.12.2005 by S.I. 2005/3055, art. 2

6 Use of telephones for review of police detention

For section 40A(1) and (2) of the 1984 Act (use of telephone for review under s.40)
there is substituted—

“(1) A review under section 40(1)(b) may be carried out by means of a discussion,
conducted by telephone, with one or more persons at the police station where
the arrested person is held.

(2) But subsection (1) does not apply if—

(a) the review is of a kind authorised by regulations under section 45A to
be carried out using video-conferencing facilities; and

(b) it is reasonably practicable to carry it out in accordance with those
regulations.”

7 Limits on period of detention without charge

In section 42(1) of the 1984 Act (conditions to be satisfied before detention without
charge may be extended from 24 to 36 hours), for paragraph (b) there is substituted—

“(b) an offence for which he is under arrest is an arrestable offence; and”.

8 Property of detained persons

(1) In subsection (1) of section 54 of the 1984 Act (which requires the custody officer at
a police station to ascertain and record everything which a detained person has with
him), there is omitted “and record or cause to be recorded”.

(2) For subsection (2) of that section (record of arrested person to be made as part of
custody record) there is substituted—

“(2) The custody officer may record or cause to be recorded all or any of the things
which he ascertains under subsection (1).

(2A) In the case of an arrested person, any such record may be made as part of his
custody record.”

9 Taking fingerprints without consent
(1) Section 61 of the 1984 Act (fingerprinting) is amended as follows.

(2) For subsections (3) and (4) (taking of fingerprints without appropriate consent) there
is substituted—

“(3) The fingerprints of a person detained at a police station may be taken without
the appropriate consent if—

(a) he is detained in consequence of his arrest for a recordable offence;
and


http://www.legislation.gov.uk/id/ukpga/2003/44/section/5
http://www.legislation.gov.uk/id/ukpga/2003/44/section/5
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/5
http://www.legislation.gov.uk/id/uksi/2004/1867
http://www.legislation.gov.uk/id/uksi/2004/1867/article/2
http://www.legislation.gov.uk/id/ukpga/2003/44/section/5
http://www.legislation.gov.uk/id/uksi/2005/3055
http://www.legislation.gov.uk/id/uksi/2005/3055/article/2
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(b) he has not had his fingerprints taken in the course of the investigation
of the offence by the police.

(4) The fingerprints of a person detained at a police station may be taken without
the appropriate consent if—
(a) he has been charged with a recordable offence or informed that he
will be reported for such an offence; and
(b) he has not had his fingerprints taken in the course of the investigation
of the offence by the police.”

(3) In subsection (3A) (disregard of incomplete or unsatisfactory fingerprints) for the
words from the beginning to “subsection (3) above” there is substituted “ Where
a person mentioned in paragraph (a) of subsection (3) or (4) has already had his
fingerprints taken in the course of the investigation of the offence by the police ™.

(4) In subsection (5) (authorisation to be given or confirmed in writing) for “subsection (3)
(a) or (4A)” there is substituted “ subsection (4A) .

(5) In subsection (7) (reasons for taking of fingerprints without consent) for
“subsection (3) or (6)” there is substituted “ subsection (3), (4) or (6) .

Commencement Information
12 S. 9 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

10 Taking non-intimate samples without consent
(1) Section 63 of the 1984 Act (other samples) is amended as follows.
(2) After subsection (2) (consent to be given in writing) there is inserted—

“(2A) A non-intimate sample may be taken from a person without the appropriate
consent if two conditions are satisfied.

(2B) The first is that the person is in police detention in consequence of his arrest
for a recordable offence.

(2C) The second is that—

(a) he has not had a non-intimate sample of the same type and from the
same part of the body taken in the course of the investigation of the
offence by the police, or

(b) he has had such a sample taken but it proved insufficient.”

(3) In subsection (3)(a) (taking of samples without appropriate consent) the words “is in
police detention or” are omitted.

(4) In subsection (3A) (taking of samples without appropriate consent after charge)
for “(whether or not he falls within subsection (3)(a) above)” there is substituted
“ (whether or not he is in police detention or held in custody by the police on the
authority of a court) ”.

(5) In subsection (8A) (reasons for taking of samples without consent) for
“subsection (3A)” there is substituted “ subsection (2A), (3A) ™.


http://www.legislation.gov.uk/id/ukpga/2003/44/section/9
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2004/829
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/1/2
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/3
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Commencement Information
13 S. 10 wholly in force at 5.4.2004, see s. 336(3) and S.1. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

11 Codes of practice

(1) In section 67 of the 1984 Act (supplementary provisions about codes), for subsections
(1) to (7C) there is substituted—

“(1) In this section, “code” means a code of practice under section 60, 60A or 66.
(2) The Secretary of State may at any time revise the whole or any part of a code.

(3) A code may be made, or revised, so as to—
(a) apply only in relation to one or more specified areas,
(b) have effect only for a specified period,
(c) apply only in relation to specified offences or descriptions of offender.

(4) Before issuing a code, or any revision of a code, the Secretary of State must

consult—
(a) persons whom he considers to represent the interests of police
authorities,
(b) persons whom he considers to represent the interests of chief officers
of police,

(c) the General Council of the Bar,

(d) the Law Society of England and Wales,
(e) the Institute of Legal Executives, and
(f) such other persons as he thinks fit.

(5) A code, or a revision of a code, does not come into operation until the
Secretary of State by order so provides.

(6) The power conferred by subsection (5) is exercisable by statutory instrument.

(7) An order bringing a code into operation may not be made unless a draft of the
order has been laid before Parliament and approved by a resolution of each
House.

(7A) An order bringing a revision of a code into operation must be laid before
Parliament if the order has been made without a draft having been so laid and
approved by a resolution of each House.

(7B) When an order or draft of an order is laid, the code or revision of a code to
which it relates must also be laid.

(7C) No order or draft of an order may be laid until the consultation required by
subsection (4) has taken place.

(7D) An order bringing a code, or a revision of a code, into operation may include
transitional or saving provisions.”

(2) Section 113 ofthe 1984 Act (application of Act to armed forces) is amended as follows.
(3) After subsection (3) there is inserted—


http://www.legislation.gov.uk/id/ukpga/2003/44/section/10
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2004/829
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/1/2
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/3
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“(3A) In subsections (4) to (10), “code” means a code of practice under
subsection (3).”

(4) For subsections (5) to (7) there is substituted—
“(5) The Secretary of State may at any time revise the whole or any part of a code.

(6) A code may be made, or revised, so as to—
(a) apply only in relation to one or more specified areas,
(b) have effect only for a specified period,
(c) apply only inrelation to specified offences or descriptions of offender.

(7) The Secretary of State must lay a code, or any revision of a code, before
Parliament.”

12 Amendments related to Part 1 [ a%%

Schedule 1 (which makes amendments related to the provisions of this Part) has effect.

PART 2 @ ea%%

BAIL

13 Grant and conditions of bail [ %a%%

(1) In section 3(6) of the 1976 Act (which sets out cases where bail conditions may be
imposed)—
(a) the words “to secure that” are omitted,
(b) the words “to secure that” are inserted at the beginning of each of paragraphs
(a) to (o),
(c) after paragraph (c) there is inserted—
“(ca) for his own protection or, if he is a child or young person, for
his own welfare or in his own interests,”,
(d) for “or (c)” there is substituted “, (c) or (ca) ”.

(2) In section 3A(5) of the 1976 Act (no conditions may be imposed under section 3(4),
(5), (6) or (7) unless necessary for certain purposes)—

(a) the words “for the purpose of preventing that person from” are omitted,

(b) the words “for the purpose of preventing that person from” are inserted at the
beginning of each of paragraphs (a) to (c),

(c) after paragraph (c) there is inserted “or

(d) for that person’s own protection or, if he is a child or young
person, for his own welfare or in his own interests.”

(3) In paragraph 8(1) of Part 1 of Schedule 1 to the 1976 Act (no conditions may be
imposed under section 3(4) to (7) unless necessary to do so for certain purposes) for
the words from “that it is necessary to do so” onwards there is substituted “that it is
necessary to do so—

(a) for the purpose of preventing the occurrence of any of the events
mentioned in paragraph 2(1) of this Part of this Schedule, or
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(b) for the defendant’s own protection or, if he is a child or young person,
for his own welfare or in his own interests.”

(4) For paragraph 5 of Part 2 of that Schedule (defendant need not be granted bail if
having been released on bail he has been arrested in pursuance of section 7) there is
substituted—

The defendant need not be granted bail if—

(a) having been released on bail in or in connection with the proceedings
for the offence, he has been arrested in pursuance of section 7 of this
Act; and

(b) the court is satisfied that there are substantial grounds for believing
that the defendant, if released on bail (whether subject to conditions
or not) would fail to surrender to custody, commit an offence on bail
or interfere with witnesses or otherwise obstruct the course of justice
(whether in relation to himself or any other person).”

Commencement Information
14 S. 13 wholly in force at 5.4.2004, see s. 336(3) and S.1. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

14 Offences committed on bail %%

(1) For paragraph 2A of Part 1 of Schedule 1 to the 1976 Act (defendant need not be
granted bail where he was on bail on date of offence) there is substituted—

“2A (1) If the defendant falls within this paragraph he may not be granted
bail unless the court is satisfied that there is no significant risk of his
committing an offence while on bail (whether subject to conditions or
not).

(2) The defendant falls within this paragraph if—
(a) heisaged 18 or over, and

(b) it appears to the court that he was on bail in criminal proceedings
on the date of the offence.”

(2) After paragraph 9 of that Part there is inserted—

(1) This paragraph applies if—
(a) the defendant is under the age of 18, and

(b) it appears to the court that he was on bail in criminal proceedings on
the date of the offence.

(2) In deciding for the purposes of paragraph 2(1) of this Part of this Schedule
whether it is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not), would
commit an offence while on bail, the court shall give particular weight to the
fact that the defendant was on bail in criminal proceedings on the date of the
offence.”


http://www.legislation.gov.uk/id/ukpga/2003/44/section/13
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2004/829
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/1/2
http://www.legislation.gov.uk/id/uksi/2004/829/article/2/3
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Commencement Information
I5 S. 14 partly in force; s. 14 not in force at Royal Assent, see s. 336(3); s. 14 in force for certain
purposes at 1.1.2007 by S.I. 2006/3217, art. 2 (subject to art. 3)

15 Absconding by persons released on bail

(1) For paragraph 6 of Part 1 of Schedule 1 to the 1976 Act (defendant need not be granted
bail if having been released on bail he has been arrested in pursuance of section 7)
there is substituted—

(1) If the defendant falls within this paragraph, he may not be granted bail unless
the court is satisfied that there is no significant risk that, if released on bail
(whether subject to conditions or not), he would fail to surrender to custody.

(2) Subject to sub-paragraph (3) below, the defendant falls within this paragraph
if—
(a) heisaged 18 or over, and
(b) it appears to the court that, having been released on bail in or in
connection with the proceedings for the offence, he failed to surrender
to custody.

(3) Where it appears to the court that the defendant had reasonable cause for his
failure to surrender to custody, he does not fall within this paragraph unless it
also appears to the court that he failed to surrender to custody at the appointed
place as soon as reasonably practicable after the appointed time.

(4) For the purposes of sub-paragraph (3) above, a failure to give to the defendant
a copy of the record of the decision to grant him bail shall not constitute a
reasonable cause for his failure to surrender to custody.”

(2) After paragraph 9AA of that Part (inserted by section 14(2)) there is inserted—

](D’l) Subject to sub-paragraph (2) below, this paragraph applies if—
(a) the defendant is under the age of 18, and
(b) it appears to the court that, having been released on bail in or in
connection with the proceedings for the offence, he failed to surrender
to custody.

(2) Where it appears to the court that the defendant had reasonable cause for his
failure to surrender to custody, this paragraph does not apply unless it also
appears to the court that he failed to surrender to custody at the appointed
place as soon as reasonably practicable after the appointed time.

(3) In deciding for the purposes of paragraph 2(1) of this Part of this Schedule
whether it is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not), would
fail to surrender to custody, the court shall give particular weight to—

(a) where the defendant did not have reasonable cause for his failure to
surrender to custody, the fact that he failed to surrender to custody, or
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(b) where he did have reasonable cause for his failure to surrender to
custody, the fact that he failed to surrender to custody at the appointed
place as soon as reasonably practicable after the appointed time.

(4) For the purposes of this paragraph, a failure to give to the defendant a copy
of the record of the decision to grant him bail shall not constitute a reasonable
cause for his failure to surrender to custody.”

(3) In section 6 of the 1976 Act (offence of absconding by person released on bail) after
subsection (9) there is inserted—

“(10) Section 127 of the Magistrates' Courts Act 1980 shall not apply in relation to
an offence under subsection (1) or (2) above.

(11) Where a person has been released on bail in criminal proceedings and that bail
was granted by a constable, a magistrates' court shall not try that person for an
offence under subsection (1) or (2) above in relation to that bail (the “relevant
offence”) unless either or both of subsections (12) and (13) below applies.

(12) This subsection applies if an information is laid for the relevant offence within
6 months from the time of the commission of the relevant offence.

(13) This subsection applies if an information is laid for the relevant offence no
later than 3 months from the time of the occurrence of the first of the events
mentioned in subsection (14) below to occur after the commission of the
relevant offence.

(14) Those events are—
(a) the person surrenders to custody at the appointed place;
(b) the person is arrested, or attends at a police station, in connection with
the relevant offence or the offence for which he was granted bail;

(c) the person appears or is brought before a court in connection with the
relevant offence or the offence for which he was granted bail.”

Commencement Information
16 S. 15 partly in force; s. 15 not in force at Royal Assent, see s. 336(3); s. 15(3) in force at 5.4.2004 by
S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6)); s. 15(1)(2) in force for certain purposes at 1.1.2007
by S.I. 2006/3217, art. 2 (subject to art. 3)

16 Appeal to Crown Court

(1) This section applies where a magistrates' court grants bail to a person (“the person
concerned”) on adjourning a case under—

(a) section 10 of the Magistrates' Courts Act 1980 (c. 43) (adjournment of trial),

(b) section 17C of that Act (intention as to plea: adjournment),

(c) section 18 of that Act (initial procedure on information against adult for
offence triable either way),

(d) section 24C of that Act (intention as to plea by child or young person:
adjournment),

(e) section 52(5) of the Crime and Disorder Act 1998 (c. 37) (adjournment of
proceedings under section 51 etc), or
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(f) section 11 of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6)
(remand for medical examination).

(2) Subject to the following provisions of this section, the person concerned may appeal
to the Crown Court against any condition of bail falling within subsection (3).

(3) A condition of bail falls within this subsection if it is a requirement—
(a) that the person concerned resides away from a particular place or area,
(b) that the person concerned resides at a particular place other than a bail hostel,
(c) for the provision of a surety or sureties or the giving of a security,
(d) that the person concerned remains indoors between certain hours,

(e) imposed under section 3(6ZAA) of the 1976 Act (requirements with respect
to electronic monitoring), or

(f) that the person concerned makes no contact with another person.
(4) An appeal under this section may not be brought unless subsection (5) or (6) applies.

(5) This subsection applies if an application to the magistrates' court under section 3(8)
(a) of the 1976 Act (application by or on behalf of person granted bail) was made and
determined before the appeal was brought.

(6) This subsection applies if an application to the magistrates' court—

(a) under section 3(8)(b) of the 1976 Act (application by constable or prosecutor),
or

(b) under section 5B(1) of that Act (application by prosecutor),
was made and determined before the appeal was brought.

(7) On an appeal under this section the Crown Court may vary the conditions of bail.

(8) Where the Crown Court determines an appeal under this section, the person concerned
may not bring any further appeal under this section in respect of the conditions of
bail unless an application or a further application to the magistrates' court under
section 3(8)(a) of the 1976 Act is made and determined after the appeal.

Commencement Information
17 S. 16 wholly in force at 5.4.2004, see s. 336(3) and S.1. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

17 Appeals to High Court

(1) In section 22(1) of the Criminal Justice Act 1967 (c. 80) (extension of power of High
Court to grant, or vary conditions of, bail)—

(a) after “Where” there is inserted “ (a) ”, and
(b) after “proceedings,”, in the second place where it occurs, there is inserted “and

(b) it does so where an application to the court to state a case for
the opinion of the High Court is made,”.

(2) The inherent power of the High Court to entertain an application in relation to bail
where a magistrates' court—

(a) has granted or withheld bail, or
(b) has varied the conditions of bail,
is abolished.
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(3) The inherent power of the High Court to entertain an application in relation to bail
where the Crown Court has determined—

(a) an application under section 3(8) of the 1976 Act, or

(b) an application under section 81(1)(a), (b), (¢) or (g) of the Supreme Court Act
1981 (c. 54),

is abolished.

(4) The High Court is to have no power to entertain an application in relation to bail where
the Crown Court has determined an appeal under section 16 of this Act.

(5) The High Court is to have no power to entertain an application in relation to bail where
the Crown Court has granted or withheld bail under section 88 or 89 of this Act.

(6) Nothing in this section affects—

(a) any other power of the High Court to grant or withhold bail or to vary the
conditions of bail, or

(b) any right of a person to apply for a writ of habeas corpus or any other
prerogative remedy.

(7) Any reference in this section to an application in relation to bail is to be read as
including—
(a) an application for bail to be granted,
(b) an application for bail to be withheld,
(c) an application for the conditions of bail to be varied.

(8) Any reference in this section to the withholding of bail is to be read as including a
reference to the revocation of bail.

Commencement Information
I8 S. 17 wholly in force at 5.4.2004, see s. 336(3) and S.1. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

18 Appeal by prosecution

(1) Section 1 of the Bail (Amendment) Act 1993 (c. 26) (prosecution right of appeal) is
amended as follows.

(2) For subsection (1) (prosecution may appeal to Crown Court judge against bail in
case of offence punishable by imprisonment for five years or more etc) there is
substituted—

“(1) Where a magistrates' court grants bail to a person who is charged with, or
convicted of, an offence punishable by imprisonment, the prosecution may
appeal to a judge of the Crown Court against the granting of bail.”

(3) In subsection (10)(a) for “punishable by a term of imprisonment” there is substituted
“ punishable by imprisonment .

Commencement Information
19 S. 18 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 1 (subject to
art. 2(2), Sch. 2)
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19

Drug users: restriction on bail
(1) The 1976 Act is amended as follows.
(2) In section 3 (general provisions), after subsection (6B) there is inserted—

“(6C) Subsection (6D) below applies where—

(a) the court has been notified by the Secretary of State that arrangements
for conducting a relevant assessment or, as the case may be, providing
relevant follow-up have been made for the petty sessions area
in which it appears to the court that the person referred to in
subsection (6D) would reside if granted bail; and

(b) the notice has not been withdrawn.

(6D) In the case of a person (“P”’)—

(a) in relation to whom paragraphs (a) to (c) of paragraph 6B(1) of Part
1 of Schedule 1 to this Act apply;

(b) who, after analysis of the sample referred to in paragraph (b) of that
paragraph, has been offered a relevant assessment or, if a relevant
assessment has been carried out, has had relevant follow-up proposed
to him; and

(c) who has agreed to undergo the relevant assessment or, as the case may
be, to participate in the relevant follow-up,

the court, if it grants bail, shall impose as a condition of bail that P both
undergo the relevant assessment and participate in any relevant follow-up
proposed to him or, if a relevant assessment has been carried out, that P
participate in the relevant follow-up.

(6E) In subsections (6C) and (6D) above—

(a) “relevant assessment” means an assessment conducted by a suitably
qualified person of whether P is dependent upon or has a propensity
to misuse any specified Class A drugs;

(b) “relevant follow-up” means, in a case where the person who
conducted the relevant assessment believes P to have such a
dependency or propensity, such further assessment, and such
assistance or treatment (or both) in connection with the dependency
or propensity, as the person who conducted the relevant assessment
(or conducts any later assessment) considers to be appropriate in P’s
case,

and in paragraph (a) above “Class A drug” and “misuse” have the same
meaning as in the Misuse of Drugs Act 1971, and “specified” (in relation to a
Class A drug) has the same meaning as in Part 3 of the Criminal Justice and
Court Services Act 2000.

(6F) In subsection (6E)(a) above, “suitably qualified person” means a person who
has such qualifications or experience as are from time to time specified by the
Secretary of State for the purposes of this subsection.”

(3) In section 3A(3) (conditions of bail in case of police bail), for “, (6A) and (6B)” there
is substituted “ and (6A) to (6F) .

(4) In Schedule 1 (which contains supplementary provisions about bail), in Part 1
(imprisonable offences)—

(a) after paragraph 6 there is inserted—
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6A  “Exception applicable to drug users in certain areas

Subject to paragraph 6C below, a defendant who falls within
paragraph 6B below may not be granted bail unless the court is
satisfied that there is no significant risk of his committing an offence
while on bail (whether subject to conditions or not).

6B  Exception applicable to drug users in certain areas

(1) A defendant falls within this paragraph if—
(a) heisaged 18 or over;
(b) asample taken—

(i) under section 63B of the Police and Criminal
Evidence Act 1984 (testing for presence of Class A
drugs) in connection with the offence; or

(i1) under section 161 of the Criminal Justice Act 2003
(drug testing after conviction of an offence but before
sentence),

has revealed the presence in his body of a specified Class A
drug;

(c) either the offence is one under section 5(2) or (3) of the
Misuse of Drugs Act 1971 and relates to a specified Class A
drug, or the court is satisfied that there are substantial grounds
for believing—

(1) that misuse by him of any specified Class A drug
caused or contributed to the offence; or

(i1) (even if it did not) that the offence was motivated
wholly or partly by his intended misuse of such a
drug; and
(d) the condition set out in sub-paragraph (2) below is satisfied
or (if the court is considering on a second or subsequent
occasion whether or not to grant bail) has been, and continues
to be, satisfied.

(2) The condition referred to is that after the taking and analysis of the
sample—
(a) arelevant assessment has been offered to the defendant but
he does not agree to undergo it; or
(b) he has undergone a relevant assessment, and relevant follow-
up has been proposed to him, but he does not agree to
participate in it.

(3) In this paragraph and paragraph 6C below—
(a) “Class A drug” and “misuse” have the same meaning as in
the Misuse of Drugs Act 1971;
(b) “relevant assessment” and “relevant follow-up” have the
meaning given by section 3(6E) of this Act;
(c) “specified” (in relation to a Class A drug) has the same

meaning as in Part 3 of the Criminal Justice and Court
Services Act 2000.
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6C  Exception applicable to drug users in certain areas

Paragraph 6A above does not apply unless—

(a) the court has been notified by the Secretary of State that
arrangements for conducting a relevant assessment or, as the
case may be, providing relevant follow-up have been made
for the petty sessions area in which it appears to the court that
the defendant would reside if granted bail; and

(b) the notice has not been withdrawn.”,

(b) in paragraph 8(1), for “(4) to (7)” there is substituted “ (4) to (6B) or (7) ”.

Commencement Information
110  S. 19 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

20 Supplementary amendments to the Bail Act 1976 5344

(1) In Part 1 of Schedule 1 to the 1976 Act (supplementary provisions relating to bail of
defendant accused or convicted of imprisonable offence) the existing text of paragraph
2 is to be sub-paragraph (1) of that paragraph, and after that sub-paragraph (as so re-
numbered) there is inserted—

“(2) Where the defendant falls within one or more of paragraphs 2A, 6 and 6B
of this Part of this Schedule, this paragraph shall not apply unless—

(a) where the defendant falls within paragraph 2A, the court is satisfied
as mentioned in sub-paragraph (1) of that paragraph;

(b) where the defendant falls within paragraph 6, the court is satisfied
as mentioned in sub-paragraph (1) of that paragraph;

(¢) where the defendant falls within paragraph 6B, the court is satisfied
as mentioned in paragraph 6A of this Part of this Schedule or
paragraph 6A does not apply by virtue of paragraph 6C of this Part
of this Schedule.”

(2) In paragraph 9 of that Part (matters to be taken into account in making decisions under
paragraph 2 or 2A of that Part) for “2 or 2A” there is substituted “ 2(1), or in deciding
whether it is satisfied as mentioned in paragraph 2A(1), 6(1) or 6A, .

Commencement Information
I11  S. 20 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

21 Interpretation of Part 2

In this Part—

“bail” means bail in criminal proceedings (within the meaning of the 1976
Act),

“bail hostel” has the meaning given by section 2(2) of the 1976 Act,
“the 1976 Act” means the Bail Act 1976 (c. 63),
“vary” has the same meaning as in the 1976 Act.
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112  S. 21 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

PART 3 B34

CONDITIONAL CAUTIONS

22 Conditional cautions

(1) An authorised person may give a conditional caution to a person aged 18 or over (“the
offender”) if each of the five requirements in section 23 is satisfied.

(2) In this Part “conditional caution” means a caution which is given in respect of an
offence committed by the offender and which has conditions attached to it with which
the offender must comply.

(3) The conditions which may be attached to such a caution are those which have either
or both of the following objects—

(a) facilitating the rehabilitation of the offender,
(b) ensuring that he makes reparation for the offence.

(4) In this Part “authorised person” means—
(a) aconstable,
(b) an investigating officer, or
(c) aperson authorised by a relevant prosecutor for the purposes of this section.

23 The five requirements

(1) The first requirement is that the authorised person has evidence that the offender has
committed an offence.

(2) The second requirement is that a relevant prosecutor decides—
(a) that there is sufficient evidence to charge the offender with the offence, and

(b) that a conditional caution should be given to the offender in respect of the
offence.

(3) The third requirement is that the offender admits to the authorised person that he
committed the offence.

(4) The fourth requirement is that the authorised person explains the effect of the
conditional caution to the offender and warns him that failure to comply with any of the
conditions attached to the caution may result in his being prosecuted for the offence.

(5) The fifth requirement is that the offender signs a document which contains—
(a) details of the offence,
(b) an admission by him that he committed the offence,
(c) his consent to being given the conditional caution, and
(d) the conditions attached to the caution.
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["23A Financial penalties

(1) A condition that the offender pay a financial penalty (a “financial penalty condition™)
may not be attached to a conditional caution given in respect of an offence unless the
offence is one that is prescribed, or of a description prescribed, in an order made by
the Secretary of State.

(2) An order under subsection (1) must prescribe, in respect of each offence or description
of offence in the order, the maximum amount of the penalty that may be specified
under subsection (5)(a).

(3) The amount that may be prescribed in respect of any offence must not exceed—

(a) one quarter of the amount of the maximum fine for which a person is liable
on summary conviction of the offence, or

(b) £250,
whichever is the lower.

(4) The Secretary of State may by order amend subsection (3) by—
(a) substituting a different fraction in paragraph (a);
(b) substituting a different figure in paragraph (b).

(5) Where a financial penalty condition is attached to a conditional caution, a relevant
prosecutor must also specify—
(a) the amount of the penalty,
(b) the designated officer for a local justice area to whom the penalty is to be
paid, and
(c) the address of that officer.

(6) To comply with the condition, the offender must pay the penalty to the specified
officer.

(7) The offender may pay a sum in respect of the penalty by pre-paying and posting a letter
containing that sum (in cash or otherwise) to the address specified under subsection (5)

(c).
(8) If a person—
(a) claims to have made payment by the method described in subsection (7), and
(b) shows that his letter was posted,

then, unless the contrary is proved, payment is to be regarded as made at the time at
which the letter would be delivered in the ordinary course of post.

(9) Subsection (7) is not to be read as preventing payment by other means.]

Textual Amendments
F3  S.23A inserted (8.7.2009 for specified purposes, 16.11.2009 for specified purposes, 8.4.2013 in so
far as not already in force) by Police and Justice Act 2006 (c. 48), ss. 17(4), 53(1); S.1. 2009/1679, art.
2(1)(4); S.I. 2009/2774, art. 2(1)(3); S.I. 2013/592, art. 2(1)
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VALID FROM 08/07/2009

[“23B  Variation of conditions

A relevant prosecutor may, with the consent of the offender, vary the conditions
attached to a conditional caution by—

(a) modifying or omitting any of the conditions;
(b) adding a condition.]

Textual Amendments
F4  S.23B inserted (8.7.2009) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 148, 153, Sch. 26
para. 61; S.I1. 2009/1678, art. 2(b)(ii)

24 Failure to comply with conditions

(1) If the offender fails, without reasonable excuse, to comply with any of the conditions
attached to the conditional caution, criminal proceedings may be instituted against the
person for the offence in question.

(2) The document mentioned in section 23(5) is to be admissible in such proceedings.

(3) Where such proceedings are instituted, the conditional caution is to cease to have
effect.

[°24A  Arrest for failure to comply

(1) If a constable has reasonable grounds for believing that the offender has failed, without
reasonable excuse, to comply with any of the conditions attached to the conditional
caution, he may arrest him without warrant.

(2) A person arrested under this section must be—
(a) charged with the offence in question,
(b) released without charge and on bail to enable a decision to be made as to
whether he should be charged with the offence, or

(¢c) released without charge and without bail (with or without any variation in the
conditions attached to the caution).

(3) Subsection (2) also applies in the case of—

(a) aperson who, having been released on bail under subsection (2)(b), returns to
a police station to answer bail or is otherwise in police detention at a police
station;

(b) a person who, having been released on bail under section 30A of the 1984
Act (bail elsewhere than at police station) as applied by section 24B below,
attends at a police station to answer bail or is otherwise in police detention
at a police station;

(c) aperson who is arrested under section 30D or 46A of the 1984 Act (power of
arrest for failure to answer to police bail) as applied by section 24B below.
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(4) Where a person is released under subsection (2)(b), the custody officer must inform
him that he is being released to enable a decision to be made as to whether he should
be charged with the offence in question.

(5) A person arrested under this section, or any other person in whose case subsection (2)
applies, may be kept in police detention—
(a) to enable him to be dealt with in accordance with that subsection, or

(b) where applicable, to enable the power under section 37D(1) of the 1984
Act (power of custody officer to appoint a different or additional time for
answering to police bail), as applied by section 24B below, to be exercised.

If the person is not in a fit state to enable him to be so dealt with, or to enable that
power to be exercised, he may be kept in police detention until he is.

(6) The power under subsection (5)(a) includes power to keep the person in police
detention if it is necessary to do so for the purpose of investigating whether he has
failed, without reasonable excuse, to comply with any of the conditions attached to
the conditional caution.

(7) Subsection (2) must be complied with as soon as practicable after the person arrested
arrives at the police station or, in the case of a person arrested at the police station, as
soon as practicable after the arrest.

(8) Subsection (2) does not require a person who—
(a) falls within subsection (3)(a) or (b), and
(b) isin police detention in relation to a matter other than the conditional caution,
to be released if he is liable to be kept in detention in relation to that other matter.

(9) In this Part—
“the 1984 Act” means the Police and Criminal Evidence Act 1984;

“police detention” has the same meaning as in the 1984 Act (see
section 118(2) of that Act).

Textual Amendments

FS

Ss. 24A, 24B inserted (29.6.2007) by Police and Justice Act 2006 (c. 48), ss. 18(1), 53 (with s. 18(2));
S.1. 2007/1614, art. 2(e)

Modifications etc. (not altering text)

C1

C2

24B

S. 24A(1) applied (16.11.2009) by Crime and Disorder Act 1998 (c. 37), s. 66E(4) (as inserted by
Criminal Justice and Immigration Act 2008 (c. 4), ss. 48, 153, Sch. 9 para. 3 (with Sch. 27 para. 18));
S.I. 2009/2780, art. 2(1)(c)

S. 24A(2)-(9) applied (16.11.2009) by Crime and Disorder Act 1998 (c. 37), s. 66E(5) (as inserted by
Criminal Justice and Immigration Act 2008 (c. 4), ss. 48, 153, Sch. 9 para. 3 (with Sch. 27 para. 18));
S.I. 2009/2780, art. 2(1)(c)

Application of PACE provisions

(1) In the case of a person arrested under section 24 A, the provisions of the 1984 Act
specified in subsection (2) apply, with the modifications specified in subsection (3)
and with such further modifications as are necessary, as they apply in the case of a
person arrested for an offence.
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(2) The provisions are—
(a) section 30 (arrest elsewhere than at police station);
(b) sections 30A to 30D (bail elsewhere than at police station);
(c) section 31 (arrest for further offence);
(d) section 34(1) to (5) (limitations on police detention);
(e) section 36 (custody officers at police stations);
(f) section 37(4) to (6) (record of grounds for detention);
(g) section 38 (duties of custody officer after charge);
(h) section 39 (responsibilities in relation to persons detained);
(i) section 55A (x-rays and ultrasound scans).

(3) The modifications are—

(a) insection 30CA(5)(a), for the reference to being involved in the investigation
of the offence mentioned in that provision substitute a reference to being
involved—

(i) in the investigation of the offence in respect of which the person was
given the conditional caution, or

(i1) in investigating whether the person has failed, without reasonable
excuse, to comply with any of the conditions attached to the
conditional caution;

(b) in section 36(5) and (7), for the references to being involved in the
investigation of an offence for which the person is in police detention
substitute references to being involved—

(i) in the investigation of the offence in respect of which the person was
given the conditional caution, or

(i1) in investigating whether the person has failed, without reasonable
excuse, to comply with any of the conditions attached to the
conditional caution;

(¢c) in section 38(1)(a)(iii) and (iv), for “arrested for” substitute “charged with”;

(d) in section 39(2) and (3), for the references to an offence substitute references
to a failure to comply with conditions attached to the conditional caution.

(4) Section 40 of the 1984 Act (review of police detention) applies to a person in
police detention by virtue of section 24A above as it applies to a person in police
detention in connection with the investigation of an offence, but with the following
modifications—

(a) omit subsections (8) and (8A);
(b) in subsection (9), for the reference to section 37(9) or 37D(5) substitute a
reference to the second sentence of section 24A(5) above.

(5) The following provisions of the 1984 Act apply to a person released on bail under
section 24A(2)(b) above as they apply to a person released on bail under section 37
of that Act—

(a) section 37D(1) to (3) (power of custody officer to appoint a different or
additional time for answering to police bail);

(b) section 46A (power of arrest for failure to answer to police bail);
(c) section 47 (bail after arrest).

(6) Section 54 of the 1984 Act (searches of detained persons) applies in the case of a
person who falls within subsection (3) of section 24A above and is detained in a
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police station under that section as it applies in the case of a person who falls within
section 34(7) of that Act and is detained at a police station under section 37.

(7) Section 54A of the 1984 Act (searches and examination to ascertain identity) applies
with the following modifications in the case of a person who is detained in a police
station under section 24A above—

(a) in subsections (1)(a) and (12), after “as a person involved in the commission
of an offence” insert “or as having failed to comply with any of the conditions
attached to his conditional caution”;

(b) in subsection (9)(a), after “the investigation of an offence” insert “, the
investigation of whether the person in question has failed to comply with any
of the conditions attached to his conditional caution”.]

Textual Amendments
F5  Ss.24A, 24B inserted (29.6.2007) by Police and Justice Act 2006 (c. 48), ss. 18(1), 53 (with s. 18(2));
S.I. 2007/1614, art. 2(¢)

Modifications etc. (not altering text)
C3  S.24B applied (16.11.2009) by Crime and Disorder Act 1998 (c. 37), s. 66E(5) (as inserted by
Criminal Justice and Immigration Act 2008 (c. 4), ss. 48, 153, Sch. 9 para. 3 (with Sch. 27 para. 18));
S.I. 2009/2780, art. 2(1)(c)

25 Code of practice

(1) The Secretary of State must prepare a code of practice in relation to conditional
cautions.

(2) The code may, in particular, include provision as to—
(a) the circumstances in which conditional cautions may be given,
(b) the procedure to be followed in connection with the giving of such cautions,

(c) the conditions which may be attached to such cautions and the time for which
they may have effect,

(d) the category of constable or investigating officer by whom such cautions may
be given,

(e) the persons who may be authorised by a relevant prosecutor for the purposes
of section 22,

(f) the form which such cautions are to take and the manner in which they are
to be given and recorded,

(2) the places where such cautions may be given, ™. . .

(h) the monitoring of compliance with conditions attached to such cautions.
["7(i) the exercise of the power of arrest conferred by section 24A(1), and

(j)  who is to decide how a person should be dealt with under section 24A(2).]

(3) After preparing a draft of the code the Secretary of State—
(a) must publish the draft,
(b) must consider any representations made to him about the draft, and
(c) may amend the draft accordingly,
but he may not publish or amend the draft without the consent of the Attorney General.
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(4) After the Secretary of State has proceeded under subsection (3) he must lay the code
before each House of Parliament.

(5) When he has done so he may bring the code into force by order.

(6) The Secretary of State may from time to time revise a code of practice brought into
force under this section.

(7) Subsections (3) to (6) are to apply (with appropriate modifications) to a revised code
as they apply to an original code.

Textual Amendments
F6  Word ins. 25(2) repealed (1.4.2007 and expressed to be in force 29.6.2007) by Police and Justice Act
2006 (c. 48), ss. 52, 53, Sch. 15 Pt. 2; S.I. 2007/709, art. 3(o)(t)(iii); S.I. 2007/1614, art. 2(j)
F7  S.25(2)(1)(j) inserted (1.4.2007 and expressed to be in force 29.6.2007) by Police and Justice Act 2006
(c. 48), ss. 52, 53, Sch. 14 para. 58; S.1. 2007/709, art. 3(0)(p); S.I. 2007/1614, art. 2(i)

26 Assistance of National Probation Service

(1) Section 1 of the Criminal Justice and Court Services Act 2000 (c. 43) (purposes of
Chapter 1) is amended as follows.

(2) After subsection (1) there is inserted—

“(1A) This Chapter also has effect for the purposes of providing for—

(a) authorised persons to be given assistance in determining whether
conditional cautions should be given and which conditions to attach
to conditional cautions, and

(b) the supervision and rehabilitation of persons to whom conditional
cautions are given.”

(3) After subsection (3) there is inserted—

“(4) In this section “authorised person” and “conditional caution” have the same
meaning as in Part 3 of the Criminal Justice Act 2003.”

27 Interpretation of Part 3

In this Part—
“authorised person” has the meaning given by section 22(4),
“conditional caution” has the meaning given by section 22(2),

“investigating officer” means [**an officer of Revenue and Customs,
appointed in accordance with section 2(1) of the Commissioners for Revenue
and Customs Act 2005, or] a person designated as an investigating officer under
section 38 of the Police Reform Act 2002 (c. 30),

“the offender” has the meaning given by section 22(1),
“relevant prosecutor” means—
(a) the Attorney General,
(b) the Director of the Serious Fraud Office,
(ba) [Pthe Director of Revenue and Customs Prosecutions,]
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(c) the Director of Public Prosecutions,
(d) a Secretary of State,

(g) a person who is specified in an order made by the Secretary of State as
being a relevant prosecutor for the purposes of this Part.

Textual Amendments
F8  Words in s. 27 inserted (18.4.2005) by Commissioners for Revenue and Customs Act 2005 (c. 11), ss.
50(6), 53, Sch. 4 para. 129(a); S.1. 2005/1126, art. 2(2)
F9 Ins. 27 in definition of "relevant prosecutor" item (ba) inserted (18.4.2005) by Commissioners for
Revenue and Customs Act 2005 (c. 11), ss. 50(6), 53, Sch. 4 para. 129(b); S.I. 2005/1126, art. 2(2)
F10 Words in s. 27 repealed (18.4.2005) by Commissioners for Revenue and Customs Act 2005 (c. 11), ss.
50(6), 52(2), 53, Sch. 4 para. 129(b), Sch. 5; S.I. 2005/1126, art. 2(2)

Commencement Information
I13  S. 27 wholly in force; s. 27 not in force at Royal Assent, see s. 336(3); s. 27 in force for certain
purposes at 3.7.2004 by S.I. 2004/1629, art. 2; s. 27 wholly in force at 16.11.2009 by S.I. 2009/2775,
art. 2

PART 4 B a4%

CHARGING ETC

28 Charging or release of persons in police detention

Schedule 2 (which makes provision in relation to the charging or release of persons
in police detention) shall have effect.

Commencement Information
114 S. 28 wholly in force at 1.10.2007; s. 28 not in force at Royal Assent, see s. 336(3); s. 28 in force for
certain purposes at 29.1.2004 by S.I. 2004/81, art. 4; s. 28 in force for certain purposes at 3.7.2004 by
S.1. 2004/1629, art. 2 and s. 28 in force for certain further purposes at 1.10.2007 by S.I. 2007/2874,
art. 2(1)(2)(a)

29 New method of instituting proceedings

(1) A public prosecutor may institute criminal proceedings against a person by issuing a
document (a “written charge”) which charges the person with an offence.

(2) Where a public prosecutor issues a written charge, it must at the same time issue a
document (a “requisition”) which requires the person to appear before a magistrates'
court to answer the written charge.

(3) The written charge and requisition must be served on the person concerned, and a copy
of both must be served on the court named in the requisition.


http://www.legislation.gov.uk/id/ukpga/2005/11
http://www.legislation.gov.uk/id/ukpga/2005/11/section/50/6
http://www.legislation.gov.uk/id/ukpga/2005/11/section/50/6
http://www.legislation.gov.uk/id/ukpga/2005/11/section/53
http://www.legislation.gov.uk/id/ukpga/2005/11/schedule/4/paragraph/129/a
http://www.legislation.gov.uk/id/uksi/2005/1126
http://www.legislation.gov.uk/id/uksi/2005/1126/article/2/2
http://www.legislation.gov.uk/id/ukpga/2005/11
http://www.legislation.gov.uk/id/ukpga/2005/11
http://www.legislation.gov.uk/id/ukpga/2005/11/section/50/6
http://www.legislation.gov.uk/id/ukpga/2005/11/section/53
http://www.legislation.gov.uk/id/ukpga/2005/11/schedule/4/paragraph/129/b
http://www.legislation.gov.uk/id/uksi/2005/1126
http://www.legislation.gov.uk/id/uksi/2005/1126/article/2/2
http://www.legislation.gov.uk/id/ukpga/2005/11
http://www.legislation.gov.uk/id/ukpga/2005/11/section/50/6
http://www.legislation.gov.uk/id/ukpga/2005/11/section/50/6
http://www.legislation.gov.uk/id/ukpga/2005/11/section/52/2
http://www.legislation.gov.uk/id/ukpga/2005/11/section/53
http://www.legislation.gov.uk/id/ukpga/2005/11/schedule/4/paragraph/129/b
http://www.legislation.gov.uk/id/ukpga/2005/11/schedule/5
http://www.legislation.gov.uk/id/uksi/2005/1126
http://www.legislation.gov.uk/id/uksi/2005/1126/article/2/2
http://www.legislation.gov.uk/id/uksi/2004/1629
http://www.legislation.gov.uk/id/uksi/2004/1629/article/2
http://www.legislation.gov.uk/id/uksi/2009/2775
http://www.legislation.gov.uk/id/uksi/2009/2775/article/2
http://www.legislation.gov.uk/id/ukpga/2003/44/section/28
http://www.legislation.gov.uk/id/ukpga/2003/44/section/28
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/28
http://www.legislation.gov.uk/id/uksi/2004/81
http://www.legislation.gov.uk/id/uksi/2004/81/article/4
http://www.legislation.gov.uk/id/ukpga/2003/44/section/28
http://www.legislation.gov.uk/id/uksi/2004/1629
http://www.legislation.gov.uk/id/uksi/2004/1629/article/2
http://www.legislation.gov.uk/id/uksi/2007/2874
http://www.legislation.gov.uk/id/uksi/2007/2874/article/2/1/2/a

26 Criminal Justice Act 2003 (c. 44)
Part 4 — Charging etc
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) In consequence of subsections (1) to (3), a public prosecutor is not to have the power to
lay an information for the purpose of obtaining the issue of a summons under section 1
of the Magistrates' Courts Act 1980 (c. 43).

(5) In this section “public prosecutor” means—
(a) a police force or a person authorised by a police force to institute criminal
proceedings,
(b) the Director of the Serious Fraud Office or a person authorised by him to
institute criminal proceedings,

(c) the Director of Public Prosecutions or a person authorised by him to institute
criminal proceedings,
["(ca) the Director of Revenue and Customs Prosecutions or a person authorised by
him to institute criminal proceedings,]

[*(cb) the Director General of the Serious Organised Crime Agency or a person
authorised by him to institute criminal proceedings;]

(d) the Attorney General or a person authorised by him to institute criminal
proceedings,

(e) a Secretary of State or a person authorised by a Secretary of State to institute
criminal proceedings,

(f) the Commissioners of Inland Revenue or a person authorised by them to
institute criminal proceedings,

(g) the Commissioners of Customs and Excise or a person authorised by them to
institute criminal proceedings, or

(h) aperson specified in an order made by the Secretary of State for the purposes
of this section or a person authorised by such a person to institute criminal
proceedings.

(6) In subsection (5) “police force” has the meaning given by section 3(3) of the
Prosecution of Offences Act 1985 (c. 23).

Textual Amendments
F11  S. 29(5)(ca) inserted (18.4.2005) by Commissioners for Revenue and Customs Act 2005 (c. 11), ss.
50(6), 53, Sch. 4 para. 130; S.I. 2005/1126, art. 2(2)
F12 S. 29(5)(cb) inserted (1.4.2006) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 59, 178,
Sch. 4 para. 196; S.1. 2006/378, art. 4(1), Sch. (subject to art. 4(2)-(7))
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30 Further provision about new method

(1) ["®Criminal Procedure Rules] may make—
(a) provision as to the form, content, recording, authentication and service of
written charges or requisitions, and
(b) such other provision in relation to written charges or requisitions as appears
to the [F"*Criminal Procedure Rule Committee] to be necessary or expedient.
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(2) Without limiting subsection (1), the provision which may be made by virtue of that
subsection includes provision—
(a) which applies (with or without modifications), or which disapplies, the
provision of any enactment relating to the service of documents,

(b) for or in connection with the issue of further requisitions.

(4) Nothing in section 29 affects—
(a) the power of a public prosecutor to lay an information for the purpose of

obtaining the issue of a warrant under section 1 of the Magistrates' Courts Act
1980 (c. 43),

(b) the power of a person who is not a public prosecutor to lay an information for
the purpose of obtaining the issue of a summons or warrant under section 1
of that Act, or

(c) any power to charge a person with an offence whilst he is in custody.

(5) Except where the context otherwise requires, in any enactment contained in an Act
passed before this Act—

(a) any reference (however expressed) which is or includes a reference to an
information within the meaning of section 1 of the Magistrates' Courts Act
1980 (c. 43) (or to the laying of such an information) is to be read as including
a reference to a written charge (or to the issue of a written charge),

(b) any reference (however expressed) which is or includes a reference to a
summons under section 1 of the Magistrates' Courts Act 1980 (or to a justice
of the peace issuing such a summons) is to be read as including a reference to
a requisition (or to a public prosecutor issuing a requisition).

(6) Subsection (5) does not apply to section 1 of the Magistrates' Courts Act 1980.

(7) The reference in subsection (5) to an enactment contained in an Act passed before
this Act includes a reference to an enactment contained in that Act as a result of an
amendment to that Act made by this Act or by any other Act passed in the same Session
as this Act.

LN

(8) In this section “public prosecutor”, “requisition” and “written charge” have the same
meaning as in section 29.

Textual Amendments
F13 Words in s. 30(1) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 46(2)(a) (with art. 2(2))
F14 Words in s. 30(1)(b) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments)
Order 2004 (S.1. 2004/2035), art. 3, Sch. para. 46(2)(b) (with art. 2(2))
F15 S.30(3) omitted (1.9.2004) by virtue of The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 46(3) (with art. 2(2))
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31 Removal of requirement to substantiate information on oath

(1) In section 1(3) of the Magistrates' Courts Act 1980 (warrant may not be issued unless
information substantiated on oath) the words “and substantiated on oath” are omitted.

(2) In section 13 of that Act (non-appearance of defendant: issue of warrant) in
subsection (3)(a) the words “the information has been substantiated on oath and” are
omitted.

(3) For subsection (3A)(a) of that section there is substituted—

“(a) the offence to which the warrant relates is punishable, in the case of
a person who has attained the age of 18, with imprisonment, or”.

PART 5 @sa%As\'H &

DISCLOSURE

32 Initial duty of disclosure by prosecutor a8

In the Criminal Procedure and Investigations Act 1996 (c. 25) (in this Part referred to

as “the 1996 Act”), in subsection (1)(a) of section 3 (primary disclosure by prosecutor)

(a) for “in the prosecutor’s opinion might undermine” there is substituted *“ might
reasonably be considered capable of undermining ”;

(b) after “against the accused” there is inserted “ or of assisting the case for the
accused .

Commencement Information
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33 Defence disclosure QYEaYEs\N B

(1) In section 5 of the 1996 Act (compulsory disclosure by accused), after subsection (5)
there is inserted—

“(5A) Where there are other accused in the proceedings and the court so orders, the
accused must also give a defence statement to each other accused specified
by the court.

(5B) The court may make an order under subsection (5A) either of its own motion
or on the application of any party.

(5C) A defence statement that has to be given to the court and the prosecutor (under
subsection (5)) must be given during the period which, by virtue of section 12,
is the relevant period for this section.

(5D) A defence statement that has to be given to a co-accused (under
subsection (5A)) must be given within such period as the court may specify.”

(2) After section 6 of that Act there is inserted—
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“6A Contents of defence statement

(1) For the purposes of this Part a defence statement is a written statement—

(a) setting out the nature of the accused’s defence, including any
particular defences on which he intends to rely,

(b) indicating the matters of fact on which he takes issue with the
prosecution,

(c) setting out, in the case of each such matter, why he takes issue with
the prosecution, and

(d) indicating any point of law (including any point as to the admissibility
of evidence or an abuse of process) which he wishes to take, and any
authority on which he intends to rely for that purpose.

(2) A defence statement that discloses an alibi must give particulars of it,
including—
(a) thename, address and date of birth of any witness the accused believes
is able to give evidence in support of the alibi, or as many of those
details as are known to the accused when the statement is given;

(b) any information in the accused’s possession which might be of
material assistance in identifying or finding any such witness in
whose case any of the details mentioned in paragraph (a) are not
known to the accused when the statement is given.

(3) For the purposes of this section evidence in support of an alibi is evidence
tending to show that by reason of the presence of the accused at a particular
place or in a particular area at a particular time he was not, or was unlikely to
have been, at the place where the offence is alleged to have been committed
at the time of its alleged commission.

(4) The Secretary of State may by regulations make provision as to the details
of the matters that, by virtue of subsection (1), are to be included in defence
statements.”

(3) After section 6A of that Act (inserted by subsection (2) above) there is inserted—

“6B Updated disclosure by accused

(1) Where the accused has, before the beginning of the relevant period for this
section, given a defence statement under section 5 or 6, he must during that
period give to the court and the prosecutor either—

(a) a defence statement under this section (an “updated defence
statement”), or

(b) astatement of the kind mentioned in subsection (4).
(2) The relevant period for this section is determined under section 12.

(3) An updated defence statement must comply with the requirements imposed
by or under section 6A by reference to the state of affairs at the time when
the statement is given.
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(4) Instead of an updated defence statement, the accused may give a written
statement stating that he has no changes to make to the defence statement
which was given under section 5 or 6.

(5) Where there are other accused in the proceedings and the court so orders, the
accused must also give either an updated defence statement or a statement of
the kind mentioned in subsection (4), within such period as may be specified
by the court, to each other accused so specified.

(6) The court may make an order under subsection (5) either of its own motion
or on the application of any party.”
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34 Notification of intention to call defence witnesses IR AN S
After section 6B of the 1996 Act (inserted by section 33 above) there is inserted—

“6C Notification of intention to call defence witnesses

(1) The accused must give to the court and the prosecutor a notice indicating
whether he intends to call any persons (other than himself) as witnesses at
his trial and, if so—

(a) giving the name, address and date of birth of each such proposed
witness, or as many of those details as are known to the accused
when the notice is given;

(b) providing any information in the accused’s possession which might
be of material assistance in identifying or finding any such proposed
witness in whose case any of the details mentioned in paragraph (a)
are not known to the accused when the notice is given.

(2) Details do not have to be given under this section to the extent that they have
already been given under section 6A(2).

(3) The accused must give a notice under this section during the period which,
by virtue of section 12, is the relevant period for this section.

(4) If, following the giving of a notice under this section, the accused—

(a) decides to call a person (other than himself) who is not included in
the notice as a proposed witness, or decides not to call a person who
1s so included, or

(b) discovers any information which, under subsection (1), he would
have had to include in the notice if he had been aware of it when
giving the notice,
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he must give an appropriately amended notice to the court and the
prosecutor.”
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PROSPECTIVE

35 Notification of names of experts instructed by defendant )2V %E\'H B

After section 6C of the 1996 Act (inserted by section 34 above) there is inserted—

“6D Notification of names of experts instructed by accused

(1) If the accused instructs a person with a view to his providing any expert
opinion for possible use as evidence at the trial of the accused, he must give to
the court and the prosecutor a notice specifying the person’s name and address.

(2) A notice does not have to be given under this section specifying the name and
address of a person whose name and address have already been given under
section 6C.

(3) A notice under this section must be given during the period which, by virtue
of section 12, is the relevant period for this section.”

36 Further provisions about defence disclosure JIzatAZ\'H &
After section 6D of the 1996 Act (inserted by section 35 above) there is inserted—

“6E Disclosure by accused: further provisions

(1) Where an accused’s solicitor purports to give on behalf of the accused—
(a) adefence statement under section 5, 6 or 6B, or
(b) astatement of the kind mentioned in section 6B(4),
the statement shall, unless the contrary is proved, be deemed to be given with
the authority of the accused.

(2) If it appears to the judge at a pre-trial hearing that an accused has failed to
comply fully with section 5, 6B or 6C, so that there is a possibility of comment
being made or inferences drawn under section 11(5), he shall warn the accused

accordingly.

(3) In subsection (2) “pre-trial hearing” has the same meaning as in Part 4 (see
section 39).

(4) The judge in a trial before a judge and jury—
(a) may direct that the jury be given a copy of any defence statement, and


http://www.legislation.gov.uk/id/ukpga/2003/44/section/34
http://www.legislation.gov.uk/id/ukpga/2003/44/section/34
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/34
http://www.legislation.gov.uk/id/uksi/2010/1183
http://www.legislation.gov.uk/id/uksi/2010/1183/article/3
http://www.legislation.gov.uk/id/uksi/2010/1183/article/4

32 Criminal Justice Act 2003 (c. 44)
Part 5 — Disclosure
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(b) ifhe does so, may direct that it be edited so as not to include references
to matters evidence of which would be inadmissible.

(5) A direction under subsection (4)—
(a) may be made either of the judge’s own motion or on the application
of any party;
(b) may be made only if the judge is of the opinion that seeing a copy of
the defence statement would help the jury to understand the case or to
resolve any issue in the case.

(6) The reference in subsection (4) to a defence statement is a reference—
(a) where the accused has given only an initial defence statement (that is,
a defence statement given under section 5 or 6), to that statement;
(b) where he has given both an initial defence statement and an updated
defence statement (that is, a defence statement given under section 6B),
to the updated defence statement;

(c) where he has given both an initial defence statement and a statement of
the kind mentioned in section 6B(4), to the initial defence statement.”
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37 Continuing duty of disclosure by prosecutor Qa4 A\ N K

Before section 8 of the 1996 Act there is inserted—

“7A  Continuing duty of prosecutor to disclose

(1) This section applies at all times—
(a) after the prosecutor has complied with section 3 or purported to comply
with it, and
(b) Dbefore the accused is acquitted or convicted or the prosecutor decides
not to proceed with the case concerned.

(2) The prosecutor must keep under review the question whether at any given
time (and, in particular, following the giving of a defence statement) there is
prosecution material which—

(a) mightreasonably be considered capable of undermining the case for the
prosecution against the accused or of assisting the case for the accused,
and

(b) has not been disclosed to the accused.

(3) If at any time there is any such material as is mentioned in subsection (2) the
prosecutor must disclose it to the accused as soon as is reasonably practicable
(or within the period mentioned in subsection (5)(a), where that applies).

(4) In applying subsection (2) by reference to any given time the state of affairs at
that time (including the case for the prosecution as it stands at that time) must
be taken into account.
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(5) Where the accused gives a defence statement under section 5, 6 or 6B—

(a) ifasaresult of that statement the prosecutor is required by this section
to make any disclosure, or further disclosure, he must do so during the
period which, by virtue of section 12, is the relevant period for this
section;

(b) if the prosecutor considers that he is not so required, he must during
that period give to the accused a written statement to that effect.

(6) For the purposes of this section prosecution material is material—
(a) which is in the prosecutor’s possession and came into his possession
in connection with the case for the prosecution against the accused, or
(b)  which, in pursuance of a code operative under Part 2, he has inspected
in connection with the case for the prosecution against the accused.

(7) Subsections (3) to (5) of section 3 (method by which prosecutor discloses) apply
for the purposes of this section as they apply for the purposes of that.

(8) Material must not be disclosed under this section to the extent that the court,
on an application by the prosecutor, concludes it is not in the public interest to
disclose it and orders accordingly.

(9) Material must not be disclosed under this section to the extent that it is
material the disclosure of which is prohibited by section 17 of the Regulation
of Investigatory Powers Act 2000 (c. 23).”

Commencement Information
121 S. 37 wholly in force at 15.7.2005; s. 37 not in force at Royal Assent, see s. 336(3); s. 37 in force for
E.W. at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 2 (subject to art. 2(2), Sch. 2); s. 37 in force
for N.I. at 15.7.2005 by S.I. 2005/1817, art. 2(1)(2) (subject to art. 2(3))

38 Application by defence for disclosure [BYEa\AS\NE

In section 8 of the 1996 Act (application by accused for disclosure), for subsections
(1) and (2) there is substituted—

“(1) This section applies where the accused has given a defence statement under
section 5, 6 or 6B and the prosecutor has complied with section 7A(5) or has
purported to comply with it or has failed to comply with it.

(2) If the accused has at any time reasonable cause to believe that there is
prosecution material which is required by section 7A to be disclosed to him and
has not been, he may apply to the court for an order requiring the prosecutor
to disclose it to him.”

Commencement Information
122 S. 38 wholly in force at 15.7.2005; s. 38 not in force at Royal Assent, see s. 336(3); s. 38 in force for
E.W. at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 2 (subject to art. 2(2), Sch. 2); s. 37 in force
for N.I. at 15.7.2005 by S.I. 2005/1817, art. 2(1)(2) (subject to art. 2(3))
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39 Faults in defence disclosure Y% s\'N B
For section 11 of the 1996 Act there is substituted—

“11 Faults in disclosure by accused
(1) This section applies in the three cases set out in subsections (2), (3) and (4).

(2) The first case is where section 5 applies and the accused—
(a) fails to give an initial defence statement,
(b) gives an initial defence statement but does so after the end of the period
which, by virtue of section 12, is the relevant period for section 5,
(c) is required by section 6B to give either an updated defence statement
or a statement of the kind mentioned in subsection (4) of that section
but fails to do so,

(d) gives an updated defence statement or a statement of the kind
mentioned in section 6B(4) but does so after the end of the period
which, by virtue of section 12, is the relevant period for section 6B,

(e) sets out inconsistent defences in his defence statement, or

(f) athis trial—

(i) puts forward a defence which was not mentioned in his defence
statement or is different from any defence set out in that
statement,

(ii) relies on a matter which, in breach of the requirements imposed
by or under section 6A, was not mentioned in his defence
statement,

(ii1) adduces evidence in support of an alibi without having given
particulars of the alibi in his defence statement, or

(iv) calls a witness to give evidence in support of an alibi without
having complied with section 6A(2)(a) or (b) as regards the
witness in his defence statement.

(3) The second case is where section 6 applies, the accused gives an initial defence
statement, and the accused—

(a) gives the initial defence statement after the end of the period which, by
virtue of section 12, is the relevant period for section 6, or

(b) does any of the things mentioned in paragraphs (c) to (f) of
subsection (2).

(4) The third case is where the accused—

(a) gives a witness notice but does so after the end of the period which, by
virtue of section 12, is the relevant period for section 6C, or

(b) at his trial calls a witness (other than himself) not included, or not
adequately identified, in a witness notice.

(5) Where this section applies—
(a) the court or any other party may make such comment as appears
appropriate;
(b) the court or jury may draw such inferences as appear proper in deciding
whether the accused is guilty of the offence concerned.

(6) Where—
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(a) this section applies by virtue of subsection (2)(f)(ii) (including that
provision as it applies by virtue of subsection (3)(b)), and

(b) the matter which was not mentioned is a point of law (including any
point as to the admissibility of evidence or an abuse of process) or an
authority,

comment by another party under subsection (5)(a) may be made only with the
leave of the court.

(7) Where this section applies by virtue of subsection (4), comment by another
party under subsection (5)(a) may be made only with the leave of the court.

(8) Where the accused puts forward a defence which is different from any defence
set out in his defence statement, in doing anything under subsection (5) or in
deciding whether to do anything under it the court shall have regard—

(a) to the extent of the differences in the defences, and
(b) to whether there is any justification for it.

(9) Where the accused calls a witness whom he has failed to include, or to identify
adequately, in a witness notice, in doing anything under subsection (5) or in
deciding whether to do anything under it the court shall have regard to whether
there is any justification for the failure.

(10) A person shall not be convicted of an offence solely on an inference drawn
under subsection (5).

(11) Where the accused has given a statement of the kind mentioned in
section 6B(4), then, for the purposes of subsections (2)(f)(ii) and (iv), the
question as to whether there has been a breach of the requirements imposed by
or under section 6A or a failure to comply with section 6A(2)(a) or (b) shall
be determined—

(a) Dby reference to the state of affairs at the time when that statement was
given, and
(b) asifthe defence statement was given at the same time as that statement.

(12) In this section—

(a) “initial defence statement” means a defence statement given under
section 5 or 6;

(b) “updated defence statement” means a defence statement given under
section 6B;

(c) areference simply to an accused’s “defence statement” is a reference—
(1) where he has given only an initial defence statement, to that
statement;

(i1)) where he has given both an initial and an updated defence
statement, to the updated defence statement;

(iii) where he has given both an initial defence statement and a
statement of the kind mentioned in section 6B(4), to the initial
defence statement;

(d) a reference to evidence in support of an alibi shall be construed in
accordance with section 6A(3);
(e) “witness notice” means a notice given under section 6C.”
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Commencement Information
123 S. 39 partly in force; s. 39 not in force at Royal Assent, see s. 336(3); s. 39 in force for E.W. for certain
purposes at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 2 (subject to art. 2(2), Sch. 2); s. 39 in
force for N.I. for certain purposes at 15.7.2005 by S.I. 2005/1817, art. 2(1)(2) (subject to art. 2(3)); s.
39 in force for E.W. for certain purposes at 1.5.2010 by S.I1. 2010/1183, art. 3 (with art. 4)

40 Code of practice for police interviews of witnesses notified by accused
+N.I.

In Part 1 of the 1996 Act after section 21 there is inserted—

“21A Code of practice for police interviews of witnesses notified by
accused

(1) The Secretary of State shall prepare a code of practice which gives guidance
to police officers, and other persons charged with the duty of investigating
offences, in relation to the arranging and conducting of interviews of persons—

(a) particulars of whom are given in a defence statement in accordance
with section 6A(2), or

(b) who are included as proposed witnesses in a notice given under
section 6C.

(2) The code must include (in particular) guidance in relation to—

(a) information that should be provided to the interviewee and the accused
in relation to such an interview;

(b) the notification of the accused’s solicitor of such an interview;
(c) the attendance of the interviewee’s solicitor at such an interview;
(d) the attendance of the accused’s solicitor at such an interview;

(e) the attendance of any other appropriate person at such an interview
taking into account the interviewee’s age or any disability of the
interviewee.

(3) Any police officer or other person charged with the duty of investigating
offences who arranges or conducts such an interview shall have regard to the
code.

(4) In preparing the code, the Secretary of State shall consult—
(a) to the extent the code applies to England and Wales—

(i) any person who he considers to represent the interests of chief
officers of police;

(i1) the General Council of the Bar;
(iii) the Law Society of England and Wales;
(iv) the Institute of Legal Executives;
(b) to the extent the code applies to Northern Ireland—
(1) the Chief Constable of the Police Service of Northern Ireland;
(i1) the General Council of the Bar of Northern Ireland;
(iii) the Law Society of Northern Ireland;
(c) such other persons as he thinks fit.
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(5) The code shall not come into operation until the Secretary of State by order
so provides.

(6) The Secretary of State may from time to time revise the code and subsections (4)
and (5) shall apply to a revised code as they apply to the code as first prepared.

(7) An order bringing the code into operation may not be made unless a draft of
the order has been laid before each House of Parliament and approved by a
resolution of each House.

(8) An order bringing a revised code into operation shall be laid before each House
of Parliament if the order has been made without a draft having been so laid
and approved by a resolution of each House.

(9) When an order or a draft of an order is laid in accordance with subsection (7)
or (8), the code to which it relates shall also be laid.

(10) No order or draft of an order may be laid until the consultation required by
subsection (4) has taken place.

(11) A failure by a person mentioned in subsection (3) to have regard to any
provision of a code for the time being in operation by virtue of an order
under this section shall not in itself render him liable to any criminal or civil
proceedings.

(12) In all criminal and civil proceedings a code in operation at any time by virtue
of an order under this section shall be admissible in evidence.

(13) If it appears to a court or tribunal conducting criminal or civil proceedings
that—

(a) any provision of a code in operation at any time by virtue of an order
under this section, or

(b) any failure mentioned in subsection (11),

is relevant to any question arising in the proceedings, the provision or failure
shall be taken into account in deciding the question.”

Commencement Information
124  S. 40 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-(6))

PART 6 Bigai4

ALLOCATION AND SENDING OF OFFENCES

41 Allocation of offences triable either way, and sending cases to Crown Court
+W

Schedule 3 (which makes provision in relation to the allocation and other treatment of
offences triable either way, and the sending of cases to the Crown Court) shall have
effect.
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Commencement Information
125  S. 41 partly in force; s. 41 not in force at Royal Assent, see s. 336(3); s. 41 in force for certain
purposes at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 3 (subject to art. 2(2), Sch. 2); s. 41
in force for certain further purposes at 18.5.2012 by S.I. 2012/1320, art. 2(a); s. 41 in force for
certain further purposes at 18.6.2012 by S.I. 2012/1320, arts. 3(a),4(1)(a)(2)(3) (with art. 5) (see S.I.
2012/2574, art. 4(2) and S.I. 2013/1103, art. 4)

42 Mode of trial for certain firearms offences: transitory arrangements
(1) The Magistrates' Courts Act 1980 is amended as follows.

(2) In section 24 (summary trial of information against child or young person for
indictable offence)—

(a) in subsection (1), for “homicide” there is substituted “ one falling within
subsection (1B) below ”,

(b) in subsection (1A)(a), for “of homicide” there is substituted “ falling within
subsection (1B) below ”,

(c) after subsection (1A), there is inserted—

“(1B) An offence falls within this subsection if—
(a) itis an offence of homicide; or

(b) each of the requirements of section 51A(1) of the Firearms
Act 1968 would be satisfied with respect to—

(1) the offence; and
(i1) the person charged with it,
if he were convicted of the offence.”

(3) In section 25 (power to change from summary trial to committal proceedings and
vice versa), in subsection (5), for “homicide” there is substituted “ one falling within
section 24(1B) above ”.

PART 7 IR 9

TRIALS ON INDICTMENT WITHOUT A JURY

PROSPECTIVE

43 Applications by prosecution for certain fraud cases to be conducted without a
jury I8 ¢

[F'%(1) This section applies where—

(a) one or more defendants are to be tried on indictment for one or more offences,
and

(b) notice has been given under section 51B of the Crime and Disorder Act 1998
(c. 37) (notices in serious or complex fraud cases) in respect of that offence
or those offences.
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(2) The prosecution may apply to a judge of the Crown Court for the trial to be conducted
without a jury.

(3) If an application under subsection (2) is made and the judge is satisfied that the
condition in subsection (5) is fulfilled, he may make an order that the trial is to be
conducted without a jury; but if he is not so satisfied he must refuse the application.

(4) The judge may not make such an order without the approval of the Lord Chief Justice
or a judge nominated by him.

(5) The condition is that the complexity of the trial or the length of the trial (or both)
is likely to make the trial so burdensome to the members of a jury hearing the trial
that the interests of justice require that serious consideration should be given to the
question of whether the trial should be conducted without a jury.

(6) In deciding whether or not he is satisfied that that condition is fulfilled, the judge must
have regard to any steps which might reasonably be taken to reduce the complexity
or length of the trial.

(7) But a step is not to be regarded as reasonable if it would significantly disadvantage
the prosecution. |

Textual Amendments
F16 S. 43 repealed (E.W.) (1.5.2012) by Protection of Freedoms Act 2012 (c. 9), ss. 113, 120, Sch. 10 Pt.
10

44 Application by prosecution for trial to be conducted without a jury where
danger of jury tampering

(1) This section applies where one or more defendants are to be tried on indictment for
one or more offences.

(2) The prosecution may apply to a judge of the Crown Court for the trial to be conducted
without a jury.

(3) If an application under subsection (2) is made and the judge is satisfied that both of
the following two conditions are fulfilled, he must make an order that the trial is to be
conducted without a jury; but if he is not so satisfied he must refuse the application.

(4) The first condition is that there is evidence of a real and present danger that jury
tampering would take place.

(5) The second condition is that, notwithstanding any steps (including the provision of
police protection) which might reasonably be taken to prevent jury tampering, the
likelihood that it would take place would be so substantial as to make it necessary in
the interests of justice for the trial to be conducted without a jury.

(6) The following are examples of cases where there may be evidence of a real and present
danger that jury tampering would take place—
(a) a case where the trial is a retrial and the jury in the previous trial was
discharged because jury tampering had taken place,
(b) acase where jury tampering has taken place in previous criminal proceedings
involving the defendant or any of the defendants,
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(c) a case where there has been intimidation, or attempted intimidation, of any
person who is likely to be a witness in the trial.

Commencement Information
126 S. 44 wholly in force at 24.7.2006, see s. 336(3) and S.I. 2006/1835, art. 2 (subject to art. 3)

45 Procedure for applications under sections 43 and 44

(1) This section applies—
(a) to an application under section 43, and
(b) to an application under section 44,

(2) An application to which this section applies must be determined at a preparatory
hearing (within the meaning of the 1987 Act or Part 3 of the 1996 Act).

(3) The parties to a preparatory hearing at which an application to which this section
applies is to be determined must be given an opportunity to make representations with
respect to the application.

(4) In section 7(1) of the 1987 Act (which sets out the purposes of preparatory hearings)
for paragraphs (a) to (¢) there is substituted—
“(a) identifying issues which are likely to be material to the determinations
and findings which are likely to be required during the trial,
(b) if there is to be a jury, assisting their comprehension of those issues
and expediting the proceedings before them,

(¢) determining an application to which section 45 of the Criminal Justice
Act 2003 applies,”.

(5) In section 9(11) of that Act (appeal to Court of Appeal) after “above,” there is inserted
“ from the refusal by a judge of an application to which section 45 of the Criminal
Justice Act 2003 applies or from an order of a judge under section 43 or 44 of that Act
which is made on the determination of such an application, .

(6) In section 29 of the 1996 Act (power to order preparatory hearing) after subsection (1)
there is inserted—

“(1A) A judge of the Crown Court may also order that a preparatory hearing shall
be held if an application to which section 45 of the Criminal Justice Act 2003
applies (application for trial without jury) is made.”

(7) In subsection (2) of that section (which sets out the purposes of preparatory hearings)
for paragraphs (a) to (c) there is substituted—
“(a) identifying issues which are likely to be material to the determinations
and findings which are likely to be required during the trial,
(b) if there is to be a jury, assisting their comprehension of those issues
and expediting the proceedings before them,
(c) determining an application to which section 45 of the Criminal Justice
Act 2003 applies,”.
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http://www.legislation.gov.uk/id/uksi/2006/1835
http://www.legislation.gov.uk/id/uksi/2006/1835/article/2
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(9) In section 35(1) of that Act (appeal to Court of Appeal) after “31(3),” there is inserted
“ from the refusal by a judge of an application to which section 45 of the Criminal
Justice Act 2003 applies or from an order of a judge under section 43 or 44 of that Act
which is made on the determination of such an application, .

(10) In this section—
“the 1987 Act” means the Criminal Justice Act 1987 (c. 38),

“the 1996 Act” means the Criminal Procedure and Investigations Act 1996
(c. 25).

Textual Amendments
F17 S. 45(8) repealed (13.4.2006) by Terrorism Act 2006 (c. 11), ss. 37(5), 39, Sch. 3; S.I. 2006/1013, art.
2

Commencement Information
127  S. 45 partly in force; s. 45 not in force at Royal Assent, see s. 336(3); s. 45 in force for certain purpose
at 24.7.2006 by S.I. 2006/1835, art. 2 (subject to art. 3)

46 Discharge of jury because of jury tampering

(1) This section applies where—
(a) ajudge is minded during a trial on indictment to discharge the jury, and
(b) he is so minded because jury tampering appears to have taken place.

(2) Before taking any steps to discharge the jury, the judge must—
(a) inform the parties that he is minded to discharge the jury,
(b) inform the parties of the grounds on which he is so minded, and
(c) allow the parties an opportunity to make representations.

(3) Where the judge, after considering any such representations, discharges the jury, he
may make an order that the trial is to continue without a jury if, but only if, he is
satisfied—

(a) that jury tampering has taken place, and

(b) that to continue the trial without a jury would be fair to the defendant or
defendants;

but this is subject to subsection (4).

(4) If the judge considers that it is necessary in the interests of justice for the trial to be
terminated, he must terminate the trial.

(5) Where the judge terminates the trial under subsection (4), he may make an order that
any new trial which is to take place must be conducted without a jury if he is satisfied
in respect of the new trial that both of the conditions set out in section 44 are likely
to be fulfilled.

(6) Subsection (5) is without prejudice to any other power that the judge may have on
terminating the trial.

(7) Subject to subsection (5), nothing in this section affects the application of section 43 or
44 in relation to any new trial which takes place following the termination of the trial.


http://www.legislation.gov.uk/id/ukpga/2006/11
http://www.legislation.gov.uk/id/ukpga/2006/11/section/37/5
http://www.legislation.gov.uk/id/ukpga/2006/11/section/39
http://www.legislation.gov.uk/id/ukpga/2006/11/schedule/3
http://www.legislation.gov.uk/id/uksi/2006/1013
http://www.legislation.gov.uk/id/uksi/2006/1013/article/2
http://www.legislation.gov.uk/id/uksi/2006/1013/article/2
http://www.legislation.gov.uk/id/uksi/2006/1835
http://www.legislation.gov.uk/id/uksi/2006/1835/article/2
http://www.legislation.gov.uk/id/uksi/2006/1835/article/3
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Commencement Information
128 S. 46 wholly in force at 24.7.2006, see s. 336(3) and S.I. 2006/1835, art. 2 (subject to art. 3)

47 Appeals

(1) An appeal shall lie to the Court of Appeal from an order under section 46(3) or (5).
(2) Such an appeal may be brought only with the leave of the judge or the Court of Appeal.

(3) An order from which an appeal under this section lies is not to take effect—
(a) Dbefore the expiration of the period for bringing an appeal under this section, or

(b) if such an appeal is brought, before the appeal is finally disposed of or
abandoned.

(4) On the termination of the hearing of an appeal under this section, the Court of Appeal
may confirm or revoke the order.

(5) Subject to rules of court made under section 53(1) of the Supreme Court Act 1981
(c. 54) (power by rules to distribute business of Court of Appeal between its civil and
criminal divisions)—

(a) the jurisdiction of the Court of Appeal under this section is to be exercised by
the criminal division of that court, and

(b) references in this section to the Court of Appeal are to be construed as
references to that division.

(6) In section 33(1) of the Criminal Appeal Act 1968 (c. 19) (right of appeal to House of
Lords) after “1996” there is inserted “ or section 47 of the Criminal Justice Act 2003 .

(7) In section 36 of that Act (bail on appeal by defendant) after “hearings)” there is inserted
“ or section 47 of the Criminal Justice Act 2003 ”.

(8) The Secretary of State may make an order containing provision, in relation to
proceedings before the Court of Appeal under this section, which corresponds to
any provision, in relation to appeals or other proceedings before that court, which is
contained in the Criminal Appeal Act 1968 (subject to any specified modifications).

Commencement Information
129 S. 47 wholly in force at 24.7.2006, see s. 336(3) and S.I. 2006/1835, art. 2 (subject to art. 3)

48 Further provision about trials without a jury

(1) The effect of an order under section 43, 44 or 46(5) is that the trial to which the order
relates is to be conducted without a jury.

(2) The effect of an order under section 46(3) is that the trial to which the order relates
is to be continued without a jury.

(3) Where a trial is conducted or continued without a jury, the court is to have all the
powers, authorities and jurisdiction which the court would have had if the trial had
been conducted or continued with a jury (including power to determine any question
and to make any finding which would be required to be determined or made by a jury).


http://www.legislation.gov.uk/id/ukpga/2003/44/section/46
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(4) Except where the context otherwise requires, any reference in an enactment to a jury,
the verdict of a jury or the finding of a jury is to be read, in relation to a trial conducted
or continued without a jury, as a reference to the court, the verdict of the court or the
finding of the court.

(5) Where a trial is conducted or continued without a jury and the court convicts a
defendant—
(a) the court must give a judgment which states the reasons for the conviction at,
or as soon as reasonably practicable after, the time of the conviction, and
(b) the reference in section 18(2) of the Criminal Appeal Act 1968 (c. 19) (notice
of appeal or of application for leave to appeal to be given within 28 days from
date of conviction etc) to the date of the conviction is to be read as a reference
to the date of the judgment mentioned in paragraph (a).

(6) Nothing in this Part affects|["'"® the requirement under section 4A of the Criminal
Procedure (Insanity) Act 1964 that any question, finding or verdict mentioned in that
section be determined, made or returned by a jury].

Textual Amendments
F18 S. 48(6): words substituted (31.3.2005) for s. 48(6)(a)(b) by Domestic Violence, Crime and Victims
Act 2004 (c. 28), ss. 58(1), 59, 60 {Sch. 10 para. 60} (with Sch. 12 para. 8); S.I. 2005/579, art. 3(f)(g)

Commencement Information
I30 S. 48 partly in force; s. 48 not in force at Royal Assent, see s. 336(3); s. 48 in force for certain
purposes at 24.7.2006 by S.1. 2006/1835, art. 2 (subject to art. 3)

49 Rules of court IR S

(1) Rules of court may make such provision as appears to the authority making them to
be necessary or expedient for the purposes of this Part.

(2) Without limiting subsection (1), rules of court may in particular make provision for
time limits within which applications under this Part must be made or within which
other things in connection with this Part must be done.

(3) Nothing in this section is to be taken as affecting the generality of any enactment
conferring powers to make rules of court.

50 Application of Part 7 to Northern Ireland

(1) In its application to Northern Ireland this Part is to have effect—
(a) subject to subsection (2), and
(b) subject to the modifications in subsections (3) to (16).

[F(2) This Part does not apply in relation to a trial to which section 5 of the Justice and
Security (Northern Ireland) Act 2007 (trials on indictment without a jury) applies.]

(3) For section 45 substitute—
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“45 Procedure for applications under sections 43 and 44

(1) This section applies—
(a) to an application under section 43, and
(b) to an application under section 44,

(2) An application to which this section applies must be determined—
(a) ata preparatory hearing (within the meaning of the 1988 Order), or

(b) at a hearing specified in, or for which provision is made by, Crown
Court rules.

(3) The parties to a hearing mentioned in subsection (2) at which an application
to which this section applies is to be determined must be given an opportunity
to make representations with respect to the application.

(4) In Article 6(1) of the 1988 Order (which sets out the purposes of preparatory
hearings) for sub-paragraphs (a) to (c) there is substituted—

“(a) identifying issues which are likely to be material to the
determinations and findings which are likely to be required
during the trial;

(b) ifthere is to be a jury, assisting their comprehension of those
issues and expediting the proceedings before them;

(c) determining an application to which section 45 of the
Criminal Justice Act 2003 applies; or”.

(5) In Article 8(11) of the 1988 Order (appeal to Court of Appeal) after “(3),” there
is inserted “ from the refusal by a judge of an application to which section 45
of the Criminal Justice Act 2003 applies or from an order of a judge under
section 43 or 44 of that Act which is made on the determination of such an
application, ”.

(6) In this section “the 1988 Order” means the Criminal Justice (Serious Fraud)
(Northern Ireland) Order 1988.”

(4) For section 47(1) substitute—

“(1) An appeal shall lie to the Court of Appeal—

(a) from the refusal by a judge at a hearing mentioned in section 45(2)
(b) of an application to which section 45 applies or from an order of
a judge at such a hearing under section 43 or 44 which is made on the
determination of such an application,

(b) from an order under section 46(3) or (5).”
(5) In section 47(3) after “order” insert ““ or a refusal of an application ”.

(6) In section 47(4) for “confirm or revoke the order” substitute—
“(a) where the appeal is from an order, confirm or revoke the order, or

(b) where the appeal is from a refusal of an application, confirm the
refusal or make the order which is the subject of the application”.

(7) Omit section 47(5).
(8) For section 47(6) substitute—
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“(6) In section 31(1) of the Criminal Appeal (Northern Ireland) Act 1980 (right of
appeal to House of Lords) after “1988” there is inserted ““ or section 47 of the
Criminal Justice Act 2003 ”.”

(9) For section 47(7) substitute—

“(7) Insection 35 of that Act (bail) after “hearings)” there is inserted “ or section 47
of the Criminal Justice Act 2003 ”.”

(10) In section 47(8) for “Criminal Appeal Act 1968 substitute “ Criminal Appeal
(Northern Ireland) Act 1980 ™.

(11) In section 48(4) after “enactment” insert “ (including any provision of Northern Ireland
legislation) ™.

(12) For section 48(5)(b) substitute—

“(b) the reference in section 16(1) of the Criminal Appeal (Northern
Ireland) Act 1980 (c. 47) (notice of appeal or application for leave)
to the date of the conviction is to be read as a reference to the date of
the judgment mentioned in paragraph (a).”

(13) In section 48(6)—

[*(a) for “section 4A of the Criminal Procedure (Insanity) Act 1964” substitute
Article 49A of the Mental Health (Northern Ireland) Order 1986, and

(b) for “that section” substitute that Article.]
(14) After section 48 insert—

“48A Reporting restrictions

(1) Sections 41 and 42of the Criminal Procedure and Investigations Act 1996
(c. 25) are to apply in relation to—

(a) ahearing of the kind mentioned in section 45(2)(b), and
(b) any appeal or application for leave to appeal relating to such a hearing,

as they apply in relation to a ruling under section 40 of that Act, but subject
to the following modifications.

(2) Section 41(2) of that Act is to have effect as if for paragraphs (a) to (d) there
were substituted—

“(a) a hearing of the kind mentioned in section 45(2)(b) of the
Criminal Justice Act 2003;

(b) any appeal or application for leave to appeal relating to such
a hearing.”

(3) Section 41(3) of that Act is to have effect as if—
(a) for “(2)” there were substituted ““ (2)(a) or an application to that judge
for leave to appeal to the Court of Appeal , and
(b) after “matter” in the second place where it occurs there were inserted
“or application ”.

(4) Section 41 of that Act is to have effect as if after subsection (3) there were
inserted—
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“(3A) The Court of Appeal may order that subsection (1) shall not apply, or shall
not apply to a specified extent, to a report of—

(a) an appeal to that Court, or
(b) an application to that Court for leave to appeal.

(3B) The House of Lords may order that subsection (1) shall not apply, or shall
not apply to a specified extent, to a report of—

(a) an appeal to that House, or
(b) an application to that House for leave to appeal.”

(5) Section 41(4) of that Act is to have effect as if for “(3) the judge” there were
substituted “ (3), (3A) or (3B), the judge, the Court of Appeal or the House
of Lords ™.

(6) Section 41(5) of that Act is to have effect as if for “(3) the judge” there were
substituted “ (3), (3A) or (3B), the judge, the Court of Appeal or the House
of Lords ”.”

(15) For section 49(2) substitute—

“(2) Without limiting subsection (1), rules of court may in particular make
provision—

(a) fortime limits within which applications under this Part must be made
or within which other things in connection with this Part must be
done;

(b) in relation to hearings of the kind mentioned in section 45(2)(b) and
appeals under section 47.”

(16) In section 49(3)—
(a) after “section” insert ““ or section 45(2)(b) ”, and

(b) after “enactment” insert “ (including any provision of Northern Ireland
legislation) .

Textual Amendments

F19 S.50(2) substituted (1.8.2007 and shall expire (1.8.2009) in accordance with s. 9(1) of the amending
Act) by Justice and Security (Northern Ireland) Act 2007 (c. 6), ss. 8, 53, Sch. 1 para. 3; S.I.
2007/2045, art. 2(2)(3)(h)(q) (with art. 3); with saving (N.1.) (at the end of 31.7.2007) by The
Terrorism (Northern Ireland) Act 2006 (Transitional Provisions and Savings) Order 2007 (S.1.
2007/2259), art. 2

F20 S.50(13)(a)(b) substituted (31.3.2005) for s. 50(13)(a)-(c) by Domestic Violence, Crime and Victims
Act 2004 (c. 28), ss. 58(1), 59, 60 {Sch. 10 para. 61} (with Sch. 12 para. 8); S.I. 2005/579, art. 3(e)

Commencement Information
I31 S. 50 partly in force; s. 50 not in force at Royal Assent, see s. 336(3); s. 50 in force for certain
purposes at 8.1.2007 by S.I. 2006/3422, art. 2


http://www.legislation.gov.uk/id/ukpga/2003/44/section/50/2
http://www.legislation.gov.uk/id/ukpga/2007/6/section/9/1
http://www.legislation.gov.uk/id/ukpga/2007/6
http://www.legislation.gov.uk/id/ukpga/2007/6/section/8
http://www.legislation.gov.uk/id/ukpga/2007/6/section/53
http://www.legislation.gov.uk/id/ukpga/2007/6/schedule/1/paragraph/3
http://www.legislation.gov.uk/id/uksi/2007/2045
http://www.legislation.gov.uk/id/uksi/2007/2045
http://www.legislation.gov.uk/id/uksi/2007/2045/article/2/2/3/h/q
http://www.legislation.gov.uk/id/uksi/2007/2045/article/3
http://www.legislation.gov.uk/id/uksi/2007/2259
http://www.legislation.gov.uk/id/uksi/2007/2259
http://www.legislation.gov.uk/id/uksi/2007/2259
http://www.legislation.gov.uk/id/uksi/2007/2259/article/2
http://www.legislation.gov.uk/id/ukpga/2003/44/section/50/13/a/b
http://www.legislation.gov.uk/id/ukpga/2004/28
http://www.legislation.gov.uk/id/ukpga/2004/28
http://www.legislation.gov.uk/id/ukpga/2004/28/section/58/1
http://www.legislation.gov.uk/id/ukpga/2004/28/section/59
http://www.legislation.gov.uk/id/ukpga/2004/28/section/60
http://www.legislation.gov.uk/id/uksi/2005/579
http://www.legislation.gov.uk/id/uksi/2005/579/article/3/e
http://www.legislation.gov.uk/id/ukpga/2003/44/section/50
http://www.legislation.gov.uk/id/ukpga/2003/44/section/50
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/50
http://www.legislation.gov.uk/id/uksi/2006/3422
http://www.legislation.gov.uk/id/uksi/2006/3422/article/2

Criminal Justice Act 2003 (c. 44) 47
Part 8 — Live links
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

PART 8 B 3%3aY%

LIVE LINKS

51 Live links in criminal proceedings

(1) A witness (other than the defendant) may, if the court so directs, give evidence through
a live link in the following criminal proceedings.

(2) They are—
(a) asummary trial,
(b) an appeal to the Crown Court arising out of such a trial,
(¢c) atrial on indictment,
(d) anappeal to the criminal division of the Court of Appeal,

(e) the hearing of a reference under section 9 or 11 of the Criminal Appeal Act
1995 (c. 35),

(f) a hearing before a magistrates' court or the Crown Court which is held after
the defendant has entered a plea of guilty, and

(g) ahearing before the Court of Appeal under section 80 of this Act.

(3) A direction may be given under this section—
(a) on an application by a party to the proceedings, or
(b) of the court’s own motion.

(4) But a direction may not be given under this section unless—

(a) the court is satisfied that it is in the interests of the efficient or effective
administration of justice for the person concerned to give evidence in the
proceedings through a live link,

(b) it has been notified by the Secretary of State that suitable facilities for
receiving evidence through a live link are available in the area in which it
appears to the court that the proceedings will take place, and

(c) that notification has not been withdrawn.

(5) The withdrawal of such a notification is not to affect a direction given under this
section before that withdrawal.

(6) In deciding whether to give a direction under this section the court must consider all
the circumstances of the case.

(7) Those circumstances include in particular—

(a) the availability of the witness,

(b) the need for the witness to attend in person,

(c) the importance of the witness’s evidence to the proceedings,

(d) the views of the witness,

(e) the suitability of the facilities at the place where the witness would give
evidence through a live link,

(f) whether a direction might tend to inhibit any party to the proceedings from
effectively testing the witness’s evidence.

(8) The court must state in open court its reasons for refusing an application for a direction
under this section and, if it is a magistrates' court, must cause them to be entered in
the register of its proceedings.
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Commencement Information
I32  S. 51 wholly in force at 26.4.2010; s. 51 not in force at Royal Assent, see s. 336(3); s. 51 in force for
certain purposes at 7.12.2007 by S.I. 2007/3451, arts. 2, 3 (with art. 4); s. 51 in force in so far as not
already in force at 26.4.2010 by S.I. 2010/1183, art. 2(a) (with art. 4)

52 Effect of, and rescission of, direction

(1) Subsection (2) applies where the court gives a direction under section 51 for a person
to give evidence through a live link in particular proceedings.

2) The person concerned may not give evidence in those proceedings after the direction is
p ynotg p g
given otherwise than through a live link (but this is subject to the following provisions
of this section).

(3) The court may rescind a direction under section 51 if it appears to the court to be in
the interests of justice to do so.

(4) Where it does so, the person concerned shall cease to be able to give evidence in
the proceedings through a live link, but this does not prevent the court from giving a
further direction under section 51 in relation to him.

(5) A direction under section 51 may be rescinded under subsection (3)—
(a) on an application by a party to the proceedings, or
(b) of the court’s own motion.

(6) But an application may not be made under subsection (5)(a) unless there has been a
material change of circumstances since the direction was given.

(7) The court must state in open court its reasons—
(a) for rescinding a direction under section 51, or
(b) for refusing an application to rescind such a direction,

and, if it is a magistrates' court, must cause them to be entered in the register of its
proceedings.

Commencement Information
I33  S. 52 wholly in force at 26.4.2010; s. 52 not in force at Royal Assent, see s. 336(3); s. 52 in force for
certain purposes at 7.12.2007 by S.I. 2007/3451, arts. 2, 3 (with art. 4); s. 52 in force in so far as not
already in force at 26.4.2010 by S.I. 2010/1183, art. 2(b) (with art. 4)

VALID FROM 26/04/2010

53 Magistrates' courts permitted to sit at other locations

(1) This section applies where—
(a) a magistrates' court is minded to give a direction under section 51 for
evidence to be given through a live link in proceedings before the court, and
(b) suitable facilities for receiving such evidence are not available at any
["*'place at] which the court can (apart from subsection (2)) lawfully sit.
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(2) The court may sit for the purposes of the whole or any part of the proceedings at any
place at which such facilities are available and which has been [**?authorised by a
direction under section 30 of the Courts Act 2003] .

[(3) If the place mentioned in subsection (2) is outside the local justice area in which the

justices act it shall be deemed to be in that area for the purpose of the jurisdiction
of the justices acting in that area.]

Textual Amendments
F21 Words in s. 53(1)(b) substituted (1.4.2005) by The Courts Act 2003 (Consequential Provisions) Order
2005 (S.1. 2005/886), art. 2, Sch. para. 99(a)
F22 Words in s. 53(2) substituted (1.4.2005) by The Courts Act 2003 (Consequential Provisions) Order
2005 (S.I. 2005/886), art. 2, Sch. para. 99(b)
F23 S.53(3) substituted (1.4.2005) by The Courts Act 2003 (Consequential Provisions) Order 2005 (S.I.
2005/886), art. 2, Sch. para. 99(c)

54 Warning to jury

(1) This section applies where, as a result of a direction under section 51, evidence has
been given through a live link in proceedings before the Crown Court.

(2) The judge may give the jury (if there is one) such direction as he thinks necessary to
ensure that the jury gives the same weight to the evidence as if it had been given by
the witness in the courtroom or other place where the proceedings are held.

Commencement Information
I34 S. 54 wholly in force at 26.4.2010; s. 54 not in force at Royal Assent, see s. 336(3); s. 54 in force for
certain purposes at 7.12.2007 by S.1. 2007/3451, arts. 2, 3 (with art. 4); s. 54 in force in so far as not
already in force at 26.4.2010 by S.I. 2010/1183, art. 2(c) (with art. 4)

55 Rules of court B a%%

(1) [***Criminal Procedure Rules] may make such provision as appears to the [**Criminal
Procedure Rule Committee] to be necessary or expedient for the purposes of this Part.

(2) ["**Criminal Procedure Rules] may in particular make provision—
(a) as to the procedure to be followed in connection with applications under
section 51 or 52, and
(b) as to the arrangements or safeguards to be put in place in connection with the
operation of live links.

(3) The provision which may be made by virtue of subsection (2)(a) includes provision—
(a) for uncontested applications to be determined by the court without a hearing,

(b) for preventing the renewal of an unsuccessful application under section 51
unless there has been a material change of circumstances,

(c) for the manner in which confidential or sensitive information is to be treated
in connection with an application under section 51 or 52 and in particular as
to its being disclosed to, or withheld from, a party to the proceedings.
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(4) Nothing in this section is to be taken as affecting the generality of any enactment
conferring power to make [*’Criminal Procedure Rules] .

Textual Amendments

F24 Words in s. 55(1) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.1. 2004/2035), art. 3, Sch. para. 47(2)(a) (with art. 2(2))

F25 Words in s. 55(1) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 47(2)(b) (with art. 2(2))

F26 Words in s. 55(2) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 47(3) (with art. 2(2))

F27 Words in s. 55(4) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 47(4) (with art. 2(2))

56 Interpretation of Part 8

(1) In this Part—

“legal representative” means an authorised advocate or authorised litigator
(as defined by section 119(1) of the Courts and Legal Services Act 1990 (c. 41)),

F28

["*” “local justice area” has the same meaning as in the Courts Act 2003
(c. 39)],
F30

“witness”, in relation to any criminal proceedings, means a person called, or
proposed to be called, to give evidence in the proceedings.

(2) In this Part “live link” means a live television link or other arrangement by which a
witness, while at a place in the United Kingdom which is outside the building where
the proceedings are being held, is able to see and hear a person at the place where the
proceedings are being held and to be seen and heard by the following persons.

(3) They are—
(a) the defendant or defendants,
(b) the judge or justices (or both) and the jury (if there is one),
(c) legal representatives acting in the proceedings, and
(d) any interpreter or other person appointed by the court to assist the witness.

(4) The extent (if any) to which a person is unable to see or hear by reason of
any impairment of eyesight or hearing is to be disregarded for the purposes of
subsection (2).

(5) Nothing in this Part is to be regarded as affecting any power of a court—
(a) to make an order, give directions or give leave of any description in relation
to any witness (including the defendant or defendants), or
(b) to exclude evidence at its discretion (whether by preventing questions being
put or otherwise).
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Textual Amendments
F28 Ins. 56(1) definition of "petty-sessional court-house" omitted (1.4.2005) by virtue of The Courts Act
2003 (Consequential Provisions) Order 2005 (S.I. 2005/886), art. 2, Sch. para. 100
F29 Ins. 56(1) definition of "local justice area" substituted (1.4.2005) for definition of "petty sessions area"
by The Courts Act 2003 (Consequential Provisions) Order 2005 (S.1. 2005/886), art. 2, Sch. para. 100
F30 Ins. 56(1) definition of "rules of court" omitted (1.9.2004) by virtue of The Courts Act 2003
(Consequential Amendments) Order 2004 (S.1. 2004/2035), art. 3, Sch. para. 48 (with art. 2(2))

Commencement Information
I35 S. 56 wholly in force at 26.4.2010; s. 56 not in force at Royal Assent, see s. 336(3); s. 56 in force for
certain purposes at 7.12.2007 by S.1. 2007/3451, arts. 2, 3 (with art. 4); s. 56 in force in so far as not
already in force at 26.4.2010 by S.I. 2010/1183, art. 2(d) (with art. 4)

PART 9 JLIA €

PROSECUTION APPEALS

Introduction

57 Introduction

(1) In relation to a trial on indictment, the prosecution is to have the rights of appeal for
which provision is made by this Part.

(2) But the prosecution is to have no right of appeal under this Part in respect of—
(a) aruling that a jury be discharged, or
(b) a ruling from which an appeal lies to the Court of Appeal by virtue of any
other enactment.

(3) An appeal under this Part is to lie to the Court of Appeal.

(4) Such an appeal may be brought only with the leave of the judge or the Court of Appeal.

Commencement Information
136 S. 57 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)

General right of appeal in respect of rulings

58 General right of appeal in respect of rulings

(1) This section applies where a judge makes a ruling in relation to a trial on indictment
at an applicable time and the ruling relates to one or more offences included in the
indictment.

(2) The prosecution may appeal in respect of the ruling in accordance with this section.


http://www.legislation.gov.uk/id/uksi/2005/886
http://www.legislation.gov.uk/id/uksi/2005/886
http://www.legislation.gov.uk/id/uksi/2005/886/article/2
http://www.legislation.gov.uk/id/uksi/2005/886/schedule/paragraph/100
http://www.legislation.gov.uk/id/uksi/2005/886
http://www.legislation.gov.uk/id/uksi/2005/886/article/2
http://www.legislation.gov.uk/id/uksi/2005/886/schedule/paragraph/100
http://www.legislation.gov.uk/id/uksi/2004/2035
http://www.legislation.gov.uk/id/uksi/2004/2035
http://www.legislation.gov.uk/id/uksi/2004/2035/article/3
http://www.legislation.gov.uk/id/uksi/2004/2035/schedule/paragraph/48
http://www.legislation.gov.uk/id/uksi/2004/2035/article/2/2
http://www.legislation.gov.uk/id/uksi/2007/3451
http://www.legislation.gov.uk/id/uksi/2007/3451/article/2
http://www.legislation.gov.uk/id/uksi/2007/3451/article/3
http://www.legislation.gov.uk/id/uksi/2007/3451/article/4
http://www.legislation.gov.uk/id/uksi/2010/1183
http://www.legislation.gov.uk/id/uksi/2010/1183/article/2/d
http://www.legislation.gov.uk/id/uksi/2010/1183/article/4
http://www.legislation.gov.uk/id/ukpga/2003/44/section/57
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/4
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2

52 Criminal Justice Act 2003 (c. 44)
Part 9 — Prosecution appeals
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(3) The ruling is to have no effect whilst the prosecution is able to take any steps under
subsection (4).

(4) The prosecution may not appeal in respect of the ruling unless—
(a) following the making of the ruling, it—
(1) informs the court that it intends to appeal, or
(i1) requests an adjournment to consider whether to appeal, and

(b) if such an adjournment is granted, it informs the court following the
adjournment that it intends to appeal.

(5) If the prosecution requests an adjournment under subsection (4)(a)(ii), the judge may
grant such an adjournment.

(6) Where the ruling relates to two or more offences—
(a) any one or more of those offences may be the subject of the appeal, and
(b) if the prosecution informs the court in accordance with subsection (4) that it

intends to appeal, it must at the same time inform the court of the offence or
offences which are the subject of the appeal.

(7) Where—
(a) the ruling is a ruling that there is no case to answer, and

(b) the prosecution, at the same time that it informs the court in accordance with
subsection (4) that it intends to appeal, nominates one or more other rulings
which have been made by a judge in relation to the trial on indictment at
an applicable time and which relate to the offence or offences which are the
subject of the appeal,

that other ruling, or those other rulings, are also to be treated as the subject of the
appeal.

(8) The prosecution may not inform the court in accordance with subsection (4) that it
intends to appeal, unless, at or before that time, it informs the court that it agrees that, in
respect of the offence or each offence which is the subject of the appeal, the defendant
in relation to that offence should be acquitted of that offence if either of the conditions
mentioned in subsection (9) is fulfilled.

(9) Those conditions are—
(a) that leave to appeal to the Court of Appeal is not obtained, and
(b) that the appeal is abandoned before it is determined by the Court of Appeal.

(10) If the prosecution informs the court in accordance with subsection (4) that it intends
to appeal, the ruling mentioned in subsection (1) is to continue to have no effect in
relation to the offence or offences which are the subject of the appeal whilst the appeal
is pursued.

(11) If and to the extent that a ruling has no effect in accordance with this section—
(a) any consequences of the ruling are also to have no effect,
(b) the judge may not take any steps in consequence of the ruling, and
(c) ifhe does so, any such steps are also to have no effect.

(12) Where the prosecution has informed the court of its agreement under subsection (8)
and either of the conditions mentioned in subsection (9) is fulfilled, the judge or the
Court of Appeal must order that the defendant in relation to the offence or each offence
concerned be acquitted of that offence.
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(13) In this section “applicable time”, in relation to a trial on indictment, means any time
(whether before or after the commencement of the trial) before the [**'time when the
judge starts his] summing-up to the jury.

[*3(14) The reference in subsection (13) to the time when the judge starts his summing-up to

the jury includes the time when the judge would start his summing-up to the jury but
for the making of an order under Part 7.]

Textual Amendments
F31 Words in s. 58(13) substituted (8.1.2007) by Domestic Violence, Crime and Victims Act 2004 (c. 28),
ss. 30(1), 60; S.I. 2006/3423, art. 2 (subject to art. 3)
F32 S.58(14) inserted (8.1.2007) by Domestic Violence, Crime and Victims Act 2004 (c. 28), ss. 30(2), 60;
S.I. 2006/3423, art. 2 (subject to art. 3)

Commencement Information
I37 S. 58 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)

59 Expedited and non-expedited appeals

(1) Where the prosecution informs the court in accordance with section 58(4) that it
intends to appeal, the judge must decide whether or not the appeal should be expedited.

(2) If the judge decides that the appeal should be expedited, he may order an adjournment.

(3) If the judge decides that the appeal should not be expedited, he may—
Judg pp p y
(a) order an adjournment, or
(b) discharge the jury (if one has been sworn).

(4) If he decides that the appeal should be expedited, he or the Court of Appeal may
subsequently reverse that decision and, if it is reversed, the judge may act as mentioned
in subsection (3)(a) or (b).

Commencement Information
I38 S. 59 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)

60 Continuation of proceedings for offences not affected by ruling

(1) This section applies where the prosecution informs the court in accordance with
section 58(4) that it intends to appeal.

(2) Proceedings may be continued in respect of any offence which is not the subject of
the appeal.

Commencement Information
I39 S. 60 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)
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61 Determination of appeal by Court of Appeal

(1) On an appeal under section 58, the Court of Appeal may confirm, reverse or vary any
ruling to which the appeal relates.

(2) Subsections (3) to (5) apply where the appeal relates to a single ruling.

(3) Where the Court of Appeal confirms the ruling, it must, in respect of the offence or
each offence which is the subject of the appeal, order that the defendant in relation to
that offence be acquitted of that offence.

(4) Where the Court of Appeal reverses or varies the ruling, it must, in respect of the
offence or each offence which is the subject of the appeal, do any of the following—

(a) order that proceedings for that offence may be resumed in the Crown Court,
(b) order that a fresh trial may take place in the Crown Court for that offence,
(c) order that the defendant in relation to that offence be acquitted of that offence.

(5) But the Court of Appeal may not make an order under subsection (4)(a) or (b) in
respect of an offence unless it considers it necessary in the interests of justice to do so.

(6) Subsections (7) and (8) apply where the appeal relates to a ruling that there is no case
to answer and one or more other rulings.

(7) Where the Court of Appeal confirms the ruling that there is no case to answer, it must,
in respect of the offence or each offence which is the subject of the appeal, order that
the defendant in relation to that offence be acquitted of that offence.

(8) Where the Court of Appeal reverses or varies the ruling that there is no case to answer,
it must in respect of the offence or each offence which is the subject of the appeal, make
any of the orders mentioned in subsection (4)(a) to (¢) (but subject to subsection (5)).
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PROSPECTIVE

Right of appeal in respect of evidentiary rulings

62 Right of appeal in respect of evidentiary rulings

(1) The prosecution may, in accordance with this section and section 63, appeal in respect
of—
(a) asingle qualifying evidentiary ruling, or
(b) two or more qualifying evidentiary rulings.
(2) A “qualifying evidentiary ruling” is an evidentiary ruling of a judge in relation to a trial

on indictment which is made at any time (whether before or after the commencement
of the trial) before the opening of the case for the defence.
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(3) The prosecution may not appeal in respect of a single qualifying evidentiary ruling
unless the ruling relates to one or more qualifying offences (whether or not it relates
to any other offence).

(4) The prosecution may not appeal in respect of two or more qualifying evidentiary
rulings unless each ruling relates to one or more qualifying offences (whether or not
it relates to any other offence).

(5) If the prosecution intends to appeal under this section, it must before the opening of
the case for the defence inform the court—

(a) ofits intention to do so, and
(b) ofthe ruling or rulings to which the appeal relates.

(6) In respect of the ruling, or each ruling, to which the appeal relates—

(a) the qualifying offence, or at least one of the qualifying offences, to which the
ruling relates must be the subject of the appeal, and

(b) any other offence to which the ruling relates may, but need not, be the subject
of the appeal.

(7) The prosecution must, at the same time that it informs the court in accordance with
subsection (5), inform the court of the offence or offences which are the subject of
the appeal.

(8) For the purposes of this section, the case for the defence opens when, after the
conclusion of the prosecution evidence, the earliest of the following events occurs—

(a) evidence begins to be adduced by or on behalf of a defendant,

(b) it is indicated to the court that no evidence will be adduced by or on behalf
of a defendant,

(c) a defendant’s case is opened, as permitted by section 2 of the Criminal
Procedure Act 1865 (c. 18).

(9) In this section—

“evidentiary ruling” means a ruling which relates to the admissibility or
exclusion of any prosecution evidence,

“qualifying offence” means an offence described in Part 1 of Schedule 4.

(10) The Secretary of State may by order amend that Part by doing any one or more of
the following—

(a) adding a description of offence,
(b) removing a description of offence for the time being included,
(c) modifying a description of offence for the time being included.

(11) Nothing in this section affects the right of the prosecution to appeal in respect of an
evidentiary ruling under section 58.

63 Condition that evidentiary ruling significantly weakens prosecution case
+W

(1) Leave to appeal may not be given in relation to an appeal under section 62 unless the
judge or, as the case may be, the Court of Appeal is satisfied that the relevant condition
is fulfilled.
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64

65

66

(2) In relation to an appeal in respect of a single qualifying evidentiary ruling, the relevant
condition is that the ruling significantly weakens the prosecution’s case in relation to
the offence or offences which are the subject of the appeal.

(3) In relation to an appeal in respect of two or more qualifying evidentiary rulings,
the relevant condition is that the rulings taken together significantly weaken the
prosecution’s case in relation to the offence or offences which are the subject of the
appeal.

Expedited and non-expedited appeals

(1) Where the prosecution informs the court in accordance with section 62(5), the judge
must decide whether or not the appeal should be expedited.

(2) Ifthe judge decides that the appeal should be expedited, he may order an adjournment.

(3) If the judge decides that the appeal should not be expedited, he may—
(a) order an adjournment, or
(b) discharge the jury (if one has been sworn).

(4) If he decides that the appeal should be expedited, he or the Court of Appeal may
subsequently reverse that decision and, if it is reversed, the judge may act as mentioned
in subsection (3)(a) or (b).

Continuation of proceedings for offences not affected by ruling

(1) This section applies where the prosecution informs the court in accordance with
section 62(5).

(2) Proceedings may be continued in respect of any offence which is not the subject of
the appeal.

Determination of appeal by Court of Appeal

(1) On an appeal under section 62, the Court of Appeal may confirm, reverse or vary any
ruling to which the appeal relates.

(2) In addition, the Court of Appeal must, in respect of the offence or each offence which
is the subject of the appeal, do any of the following—

(a) order that proceedings for that offence be resumed in the Crown Court,
(b) order that a fresh trial may take place in the Crown Court for that offence,
(c) order that the defendant in relation to that offence be acquitted of that offence.

(3) But no order may be made under subsection (2)(c) in respect of an offence unless the
prosecution has indicated that it does not intend to continue with the prosecution of
that offence.
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Miscellaneous and supplemental

67 Reversal of rulings

The Court of Appeal may not reverse a ruling on an appeal under this Part unless it
is satisfied—

(a) that the ruling was wrong in law,
(b) that the ruling involved an error of law or principle, or

(c) that the ruling was a ruling that it was not reasonable for the judge to have
made.

Commencement Information
141 S. 67 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)

68 Appeals to the House of Lords

(1) In section 33(1) of the 1968 Act (right of appeal to House of Lords) after “this Act”
there is inserted “ or Part 9 of the Criminal Justice Act 2003 .

(2) In section 36 of the 1968 Act (bail on appeal by defendant) after “under” there is
inserted ““ Part 9 of the Criminal Justice Act 2003 or ”.

(3) In this Part “the 1968 Act” means the Criminal Appeal Act 1968 (c. 19).
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69 Costs

(1) The Prosecution of Offences Act 1985 (c. 23) is amended as follows.

(2) In section 16(4A) (defence costs on an appeal under section 9(11) of Criminal Justice
Act 1987 may be met out of central funds) after “hearings)” there is inserted “ or under
Part 9 of the Criminal Justice Act 2003 ™.

(3) In section 18 (award of costs against accused) after subsection (2) there is inserted—

“(2A) Where the Court of Appeal reverses or varies a ruling on an appeal under Part
9 of the Criminal Justice Act 2003, it may make such order as to the costs to
be paid by the accused, to such person as may be named in the order, as it
considers just and reasonable.”

(4) In subsection (6) after “subsection (2)” there is inserted “ or (2A) ™.
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70 Effect on time limits in relation to preliminary stages

(1) Section 22 of the Prosecution of Offences Act 1985 (c. 23) (power of Secretary of
State to set time limits in relation to preliminary stages of criminal proceedings) is
amended as follows.

(2) After subsection (6A) there is inserted—

“(6B) Any period during which proceedings for an offence are adjourned pending
the determination of an appeal under Part 9 of the Criminal Justice Act 2003
shall be disregarded, so far as the offence is concerned, for the purposes of the
overall time limit and the custody time limit which applies to the stage which
the proceedings have reached when they are adjourned.”
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71 Restrictions on reporting

(1) Except as provided by this section no publication shall include a report of—
(a) anything done under section 58, 59, 62, 63 or 64,
(b) an appeal under this Part,
(c) anappeal under Part 2 of the 1968 Act in relation to an appeal under this Part,
or
(d) an application for leave to appeal in relation to an appeal mentioned in
paragraph (b) or (c).

(2) The judge may order that subsection (1) is not to apply, or is not to apply to a specified
extent, to a report of—

(a) anything done under section 58, 59, 62, 63 or 64, or

(b) an application to the judge for leave to appeal to the Court of Appeal under
this Part.

(3) The Court of Appeal may order that subsection (1) is not to apply, or is not to apply
to a specified extent, to a report of—

(a) an appeal to the Court of Appeal under this Part,
(b) an application to that Court for leave to appeal to it under this Part, or

(c) an application to that Court for leave to appeal to the House of Lords under
Part 2 of the 1968 Act.

(4) The House of Lords may order that subsection (1) is not to apply, or is not to apply
to a specified extent, to a report of—
(a) an appeal to that House under Part 2 of the 1968 Act, or
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(b)

an application to that House for leave to appeal to it under Part 2 of that Act.

(5) Where there is only one defendant and he objects to the making of an order under
subsection (2), (3) or (4)—

(a)

(b)

the judge, the Court of Appeal or the House of Lords are to make the order if
(and only if) satisfied, after hearing the representations of the defendant, that
it is in the interests of justice to do so, and

the order (if made) is not to apply to the extent that a report deals with any
such objection or representations.

(6) Where there are two or more defendants and one or more of them object to the making
of an order under subsection (2), (3) or (4)—

(a)

(b)

the judge, the Court of Appeal or the House of Lords are to make the order
if (and only if) satisfied, after hearing the representations of each of the
defendants, that it is in the interests of justice to do so, and

the order (if made) is not to apply to the extent that a report deals with any
such objection or representations.

(7) Subsection (1) does not apply to the inclusion in a publication of a report of—

(a)
(b)
(©)

(d)

anything done under section 58, 59, 62, 63 or 64,

an appeal under this Part,

an appeal under Part 2 of the 1968 Act in relation to an appeal under this Part,
or

an application for leave to appeal in relation to an appeal mentioned in
paragraph (b) or (¢),

at the conclusion of the trial of the defendant or the last of the defendants to be tried.

(8) Subsection (1) does not apply to a report which contains only one or more of the
following matters—

(a)
(b)

(c)

(d)
(e)

(
(2

the identity of the court and the name of the judge,

the names, ages, home addresses and occupations of the defendant or
defendants and witnesses,

the offence or offences, or a summary of them, with which the defendant or
defendants are charged,

the names of counsel and solicitors in the proceedings,

where the proceedings are adjourned, the date and place to which they are
adjourned,

any arrangements as to bail,

whether a right to representation funded by the Legal Services Commission
as part of the Criminal Defence Service was granted to the defendant or any
of the defendants.

(9) The addresses that may be included in a report by virtue of subsection (8) are
addresses—

(a)
(b)

at any relevant time, and
at the time of their inclusion in the publication.

(10) Nothing in this section affects any prohibition or restriction by virtue of any other
enactment on the inclusion of any matter in a publication.

(11) In this section—
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“programme service” has the same meaning as in the Broadcasting Act 1990
(c.42),

“publication” includes any speech, writing, relevant programme or other
communication in whatever form, which is addressed to the public at large or
any section of the public (and for this purpose every relevant programme is
to be taken to be so addressed), but does not include an indictment or other
document prepared for use in particular legal proceedings,

“relevant time” means a time when events giving rise to the charges to which
the proceedings relate are alleged to have occurred,

“relevant programme” means a programme included in a programme
service.

Commencement Information
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72 Offences in connection with reporting
(1) This section applies if a publication includes a report in contravention of section 71.

(2) Where the publication is a newspaper or periodical, any proprietor, editor or publisher
of the newspaper or periodical is guilty of an offence.

(3) Where the publication is a relevant programme—

(a) any body corporate or Scottish partnership engaged in providing the
programme service in which the programme is included, and

(b) any person having functions in relation to the programme corresponding to
those of an editor of a newspaper,

is guilty of an offence.
(4) In the case of any other publication, any person publishing it is guilty of an offence.

(5) If an offence under this section committed by a body corporate is proved—
(a) to have been committed with the consent or connivance of, or
(b) to be attributable to any neglect on the part of,

an officer, the officer as well as the body corporate is guilty of the offence and liable
to be proceeded against and punished accordingly.

(6) In subsection (5), “officer” means a director, manager, secretary or other similar officer
of the body, or a person purporting to act in any such capacity.

(7) If the affairs of a body corporate are managed by its members, “director” in
subsection (6) means a member of that body.

(8) Where an offence under this section is committed by a Scottish partnership and is
proved to have been committed with the consent or connivance of a partner, he as well
as the partnership shall be guilty of the offence and shall be liable to be proceeded
against and punished accordingly.

(9) A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
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(10) Proceedings for an offence under this section may not be instituted—
(a) in England and Wales otherwise than by or with the consent of the Attorney
General, or
(b) in Northern Ireland otherwise than by or with the consent of—
(i) before the relevant date, the Attorney General for Northern Ireland, or

(i1) on or after the relevant date, the Director of Public Prosecutions for
Northern Ireland.

(11) In subsection (10) “the relevant date” means the date on which section 22(1) of the
Justice (Northern Ireland) Act 2002 (c. 26) comes into force.
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73 Rules of court I8 @&

(1) Rules of court may make such provision as appears to the authority making them to
be necessary or expedient for the purposes of this Part.

(2) Without limiting subsection (1), rules of court may in particular make provision—
(a) for time limits which are to apply in connection with any provisions of this
Part,
(b) as to procedures to be applied in connection with this Part,

(c) enabling a single judge of the Court of Appeal to give leave to appeal under
this Part or to exercise the power of the Court of Appeal under section 58(12).

(3) Nothing in this section is to be taken as affecting the generality of any enactment
conferring powers to make rules of court.

74 Interpretation of Part 9

(1) In this Part—

“programme service” has the meaning given by section 71(11),

“publication” has the meaning given by section 71(11),

“qualifying evidentiary ruling” is to be construed in accordance with
section 62(2),

“the relevant condition” is to be construed in accordance with section 63(2)
and (3),

“relevant programme” has the meaning given by section 71(11),

“ruling” includes a decision, determination, direction, finding, notice, order,
refusal, rejection or requirement,

“the 1968 Act” means the Criminal Appeal Act 1968 (c. 19).

(2) Any reference in this Part (other than section 73(2)(c)) to a judge is a reference to a
judge of the Crown Court.
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(3) There is to be no right of appeal under this Part in respect of a ruling in relation to
which the prosecution has previously informed the court of its intention to appeal
under either section 58(4) or 62(5).

(4) Where a ruling relates to two or more offences but not all of those offences are the
subject of an appeal under this Part, nothing in this Part is to be regarded as affecting
the ruling so far as it relates to any offence which is not the subject of the appeal.

(5) Where two or more defendants are charged jointly with the same offence, the
provisions of this Part are to apply as if the offence, so far as relating to each defendant,
were a separate offence (so that, for example, any reference in this Part to a ruling
which relates to one or more offences includes a ruling which relates to one or more
of those separate offences).

(6) Subject to rules of court made under section 53(1) of the Supreme Court Act 1981
(c. 54) (power by rules to distribute business of Court of Appeal between its civil and
criminal divisions)—

(a) the jurisdiction of the Court of Appeal under this Part is to be exercised by
the criminal division of that court, and

(b) references in this Part to the Court of Appeal are to be construed as references
to that division.

[*(7) In its application to a trial on indictment in respect of which an order under

section 17(2) of the Domestic Violence, Crime and Victims Act 2004 has been made,
this Part is to have effect with such modifications as the Secretary of State may by
order specify.]

Textual Amendments
F33 S.74(7) inserted (8.1.2007) by Domestic Violence, Crime and Victims Act 2004 (c. 28), ss. 58(1), 60,
Sch. 10 para. 62; S.1. 2006/3423, art. 2 (subject to art. 3)

Commencement Information
147  S. 74 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 4 (subject to
art. 2(2), Sch. 2)

PART 10 I8 €

RETRIAL FOR SERIOUS OFFENCES

Cases that may be retried

75 Cases that may be retried @Yza\As\ N E

(1) This Part applies where a person has been acquitted of a qualifying offence in
proceedings—
(a) onindictment in England and Wales,

(b) onappeal against a conviction, verdict or finding in proceedings on indictment
in England and Wales, or

(c) on appeal from a decision on such an appeal.
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(2) A person acquitted of an offence in proceedings mentioned in subsection (1) is treated
for the purposes of that subsection as also acquitted of any qualifying offence of
which he could have been convicted in the proceedings because of the first-mentioned
offence being charged in the indictment, except an offence—

(a) of which he has been convicted,

(b) of which he has been found not guilty by reason of insanity, or

(c) in respect of which, in proceedings where he has been found to be under a
disability (as defined by section 4 of the Criminal Procedure (Insanity) Act
1964 (c. 84)), a finding has been made that he did the act or made the omission
charged against him.

(3) References in subsections (1) and (2) to a qualifying offence do not include references
to an offence which, at the time of the acquittal, was the subject of an order under
section 77(1) or (3).

(4) This Part also applies where a person has been acquitted, in proceedings elsewhere
than in the United Kingdom, of an offence under the law of the place where the
proceedings were held, if the commission of the offence as alleged would have
amounted to or included the commission (in the United Kingdom or elsewhere) of a
qualifying offence.

(5) Conduct punishable under the law in force elsewhere than in the United Kingdom is
an offence under that law for the purposes of subsection (4), however it is described
in that law.

(6) This Part applies whether the acquittal was before or after the passing of this Act.

(7) References in this Part to acquittal are to acquittal in circumstances within
subsection (1) or (4).

(8) In this Part “qualifying offence” means an offence listed in Part 1 of Schedule 5.
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Application for retrial

76 Application to Court of Appeal a2V AS\ N B

(1) A prosecutor may apply to the Court of Appeal for an order—
(a) quashing a person’s acquittal in proceedings within section 75(1), and
(b) ordering him to be retried for the qualifying offence.

(2) A prosecutor may apply to the Court of Appeal, in the case of a person acquitted
elsewhere than in the United Kingdom, for—

(a) a determination whether the acquittal is a bar to the person being tried in
England and Wales for the qualifying offence, and

(b) ifitis, an order that the acquittal is not to be a bar.
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(3) A prosecutor may make an application under subsection (1) or (2) only with the written
consent of the Director of Public Prosecutions.

(4) The Director of Public Prosecutions may give his consent only if satisfied that—

(a) there is evidence as respects which the requirements of section 78 appear to
be met,

(b) it is in the public interest for the application to proceed, and

(c) any trial pursuant to an order on the application would not be inconsistent with
obligations of the United Kingdom under Article 31 or 34 of the Treaty on
European Union relating to the principle of ne bis in idem.

(5) Not more than one application may be made under subsection (1) or (2) in relation
to an acquittal.
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77 Determination by Court of Appeal BYgalAs\NE

(1) On an application under section 76(1), the Court of Appeal—

(a) if satisfied that the requirements of sections 78 and 79 are met, must make
the order applied for;

(b) otherwise, must dismiss the application.
(2) Subsections (3) and (4) apply to an application under section 76(2).

(3) Where the Court of Appeal determines that the acquittal is a bar to the person being
tried for the qualifying offence, the court—
(a) if satisfied that the requirements of sections 78 and 79 are met, must make
the order applied for;
(b) otherwise, must make a declaration to the effect that the acquittal is a bar to
the person being tried for the offence.

(4) Where the Court of Appeal determines that the acquittal is not a bar to the person being
tried for the qualifying offence, it must make a declaration to that effect.
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78 New and compelling evidence [ YaV A\ N K

(1) The requirements of this section are met if there is new and compelling evidence
against the acquitted person in relation to the qualifying offence.

(2) Evidence is new if it was not adduced in the proceedings in which the person was
acquitted (nor, if those were appeal proceedings, in earlier proceedings to which the
appeal related).
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(3) Evidence is compelling if—
(a) itisreliable,
(b) it is substantial, and

(c) in the context of the outstanding issues, it appears highly probative of the case
against the acquitted person.

(4) The outstanding issues are the issues in dispute in the proceedings in which the person
was acquitted and, if those were appeal proceedings, any other issues remaining in
dispute from earlier proceedings to which the appeal related.

(5) For the purposes of this section, it is irrelevant whether any evidence would have been
admissible in earlier proceedings against the acquitted person.
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79 Interests of justice Iga\AS\E B8

(1) The requirements of this section are met if in all the circumstances it is in the interests
of justice for the court to make the order under section 77.

(2) That question is to be determined having regard in particular to—
(a) whether existing circumstances make a fair trial unlikely;
(b) for the purposes of that question and otherwise, the length of time since the
qualifying offence was allegedly committed;
(c) whether it is likely that the new evidence would have been adduced in the
earlier proceedings against the acquitted person but for a failure by an officer
or by a prosecutor to act with due diligence or expedition;

(d) whether, since those proceedings or, if later, since the commencement of

this Part, any officer or prosecutor has failed to act with due diligence or
expedition.

(3) In subsection (2) references to an officer or prosecutor include references to a person
charged with corresponding duties under the law in force elsewhere than in England
and Wales.

(4) Where the earlier prosecution was conducted by a person other than a prosecutor,
subsection (2)(c) applies in relation to that person as well as in relation to a prosecutor.
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80 Procedure and evidence @Y A5\H 5

(1) A prosecutor who wishes to make an application under section 76(1) or (2) must give
notice of the application to the Court of Appeal.
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(2) Within two days beginning with the day on which any such notice is given, notice of
the application must be served by the prosecutor on the person to whom the application
relates, charging him with the offence to which it relates or, if he has been charged
with it in accordance with section 87(4), stating that he has been so charged.

(3) Subsection (2) applies whether the person to whom the application relates is in the
United Kingdom or elsewhere, but the Court of Appeal may, on application by the
prosecutor, extend the time for service under that subsection if it considers it necessary
to do so because of that person’s absence from the United Kingdom.

(4) The Court of Appeal must consider the application at a hearing.

(5) The person to whom the application relates—

(a) is entitled to be present at the hearing, although he may be in custody, unless
he is in custody elsewhere than in England and Wales or Northern Ireland, and

(b) is entitled to be represented at the hearing, whether he is present or not.

(6) For the purposes of the application, the Court of Appeal may, if it thinks it necessary
or expedient in the interests of justice—

(a) order the production of any document, exhibit or other thing, the production
of which appears to the court to be necessary for the determination of the
application, and

(b) order any witness who would be a compellable witness in proceedings
pursuant to an order or declaration made on the application to attend for
examination and be examined before the court.

(7) The Court of Appeal may at one hearing consider more than one application (whether
or not relating to the same person), but only if the offences concerned could be tried
on the same indictment.
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81 Appeals 2 EZ\ N R

(1) The Criminal Appeal Act 1968 (c. 19) is amended as follows.

(2) In section 33 (right of appeal to House of Lords), after subsection (1A) there is
inserted—

“(1B) An appeal lies to the House of Lords, at the instance of the acquitted person
or the prosecutor, from any decision of the Court of Appeal on an application
under section 76(1) or (2) of the Criminal Justice Act 2003 (retrial for serious
offences).”

(3) At the end of that section there is inserted—

“(4) In relation to an appeal under subsection (1B), references in this Part to a
defendant are references to the acquitted person.”

(4) In section 34(2) (extension of time for leave to appeal), after “defendant” there is
inserted “ or, in the case of an appeal under section 33(1B), by the prosecutor ”.
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(5) In section 38 (presence of defendant at hearing), for “has been convicted of an offence
and” substitute ““ has been convicted of an offence, or in whose case an order under
section 77 of the Criminal Justice Act 2003 or a declaration under section 77(4) of
that Act has been made, and who ”.
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82 Restrictions on publication in the interests of justice

(1) Where it appears to the Court of Appeal that the inclusion of any matter in a publication
would give rise to a substantial risk of prejudice to the administration of justice in
a retrial, the court may order that the matter is not to be included in any publication
while the order has effect.

(2) In subsection (1) “retrial” means the trial of an acquitted person for a qualifying
offence pursuant to any order made or that may be made under section 77.

(3) The court may make an order under this section only if it appears to it necessary in
the interests of justice to do so.

(4) An order under this section may apply to a matter which has been included in a
publication published before the order takes effect, but such an order—
(a) applies only to the later inclusion of the matter in a publication (whether
directly or by inclusion of the earlier publication), and
(b) does not otherwise affect the earlier publication.

(5) After notice of an application has been given under section 80(1) relating to the
acquitted person and the qualifying offence, the court may make an order under this
section only—

(a) ofits own motion, or
(b) on the application of the Director of Public Prosecutions.

(6) Before such notice has been given, an order under this section—

(a) may be made only on the application of the Director of Public Prosecutions,
and

(b) may not be made unless, since the acquittal concerned, an investigation of
the commission by the acquitted person of the qualifying offence has been
commenced by officers.

(7) The court may at any time, of its own motion or on an application made by the Director
of Public Prosecutions or the acquitted person, vary or revoke an order under this
section.

(8) Any order made under this section before notice of an application has been given under
section 80(1) relating to the acquitted person and the qualifying offence must specify
the time when it ceases to have effect.

(9) An order under this section which is made or has effect after such notice has been
given ceases to have effect, unless it specifies an earlier time—
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(a) when there is no longer any step that could be taken which would lead to the
acquitted person being tried pursuant to an order made on the application, or

(b) if he is tried pursuant to such an order, at the conclusion of the trial.

(10) Nothing in this section affects any prohibition or restriction by virtue of any other
enactment on the inclusion of any matter in a publication or any power, under an
enactment or otherwise, to impose such a prohibition or restriction.

(11) In this section—

“programme service” has the same meaning as in the Broadcasting Act 1990
(c.42),

“publication” includes any speech, writing, relevant programme or other
communication in whatever form, which is addressed to the public at large or
any section of the public (and for this purpose every relevant programme is
to be taken to be so addressed), but does not include an indictment or other
document prepared for use in particular legal proceedings,

“relevant programme” means a programme included in a programme
service.
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83 Offences in connection with publication restrictions

(1) This section applies if—
(a) anorder under section 82 is made, whether in England and Wales or Northern
Ireland, and

(b) while the order has effect, any matter is included in a publication, in any part
of the United Kingdom, in contravention of the order.

(2) Where the publication is a newspaper or periodical, any proprietor, editor or publisher
of the newspaper or periodical is guilty of an offence.

(3) Where the publication is a relevant programme—

(a) any body corporate or Scottish partnership engaged in providing the
programme service in which the programme is included, and

(b) any person having functions in relation to the programme corresponding to
those of an editor of a newspaper,

is guilty of an offence.
(4) In the case of any other publication, any person publishing it is guilty of an offence.

(5) If an offence under this section committed by a body corporate is proved—
(a) to have been committed with the consent or connivance of, or
(b) to be attributable to any neglect on the part of,

an officer, the officer as well as the body corporate is guilty of the offence and liable
to be proceeded against and punished accordingly.

(6) In subsection (5), “officer” means a director, manager, secretary or other similar officer
of the body, or a person purporting to act in any such capacity.
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(7) If the affairs of a body corporate are managed by its members, “director” in
subsection (6) means a member of that body.

(8) Where an offence under this section is committed by a Scottish partnership and is
proved to have been committed with the consent or connivance of a partner, he as well
as the partnership shall be guilty of the offence and shall be liable to be proceeded
against and punished accordingly.

(9) A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.

(10) Proceedings for an offence under this section may not be instituted—

(a) in England and Wales otherwise than by or with the consent of the Attorney
General, or

(b) in Northern Ireland otherwise than by or with the consent of—
(i) before the relevant date, the Attorney General for Northern Ireland, or

(i1) on or after the relevant date, the Director of Public Prosecutions for
Northern Ireland.

(11) In subsection (10) “the relevant date” means the date on which section 22(1) of the
Justice (Northern Ireland) Act 2002 (c. 26) comes into force.
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Retrial

84 Retrial BEaYA\'A &

(1) Where a person—
(a) is tried pursuant to an order under section 77(1), or
(b) s tried on indictment pursuant to an order under section 77(3),
the trial must be on an indictment preferred by direction of the Court of Appeal.

(2) After the end of 2 months after the date of the order, the person may not be arraigned
on an indictment preferred in pursuance of such a direction unless the Court of Appeal
gives leave.

(3) The Court of Appeal must not give leave unless satisfied that—
(a) the prosecutor has acted with due expedition, and

(b) there is a good and sufficient cause for trial despite the lapse of time since the
order under section 77.

(4) Where the person may not be arraigned without leave, he may apply to the Court of
Appeal to set aside the order and—
(a) for any direction required for restoring an earlier judgment and verdict of
acquittal of the qualifying offence, or
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(b) in the case of a person acquitted elsewhere than in the United Kingdom, for
a declaration to the effect that the acquittal is a bar to his being tried for the
qualifying offence.

(5) An indictment under subsection (1) may relate to more than one offence, or more than
one person, and may relate to an offence which, or a person who, is not the subject of
an order or declaration under section 77.

(6) Evidence given at a trial pursuant to an order under section 77(1) or (3) must be given
orally if it was given orally at the original trial, unless—

(a) all the parties to the trial agree otherwise,
(b) section 116 applies, or

(c) the witness is unavailable to give evidence, otherwise than as mentioned in
subsection (2) of that section, and section 114(1)(d) applies.

(7) At a trial pursuant to an order under section 77(1), paragraph 5 of Schedule 3 to the
Crime and Disorder Act 1998 (c. 37) (use of depositions) does not apply to a deposition
read as evidence at the original trial.
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Investigations

85 Authorisation of investigations OgaYG\ W&

(1) This section applies to the investigation of the commission of a qualifying offence by
a person—

(a) acquitted in proceedings within section 75(1) of the qualifying offence, or

(b) acquitted elsewhere than in the United Kingdom of an offence the commission
of which as alleged would have amounted to or included the commission (in
the United Kingdom or elsewhere) of the qualifying offence.

(2) Subject to section 86, an officer may not do anything within subsection (3) for the
purposes of such an investigation unless the Director of Public Prosecutions—

(a) has certified that in his opinion the acquittal would not be a bar to the trial of
the acquitted person in England and Wales for the qualifying offence, or

(b) has given his written consent to the investigation (whether before or after the
start of the investigation).

(3) The officer may not, either with or without the consent of the acquitted person—
(a) arrest or question him,
(b) search him or premises owned or occupied by him,
(c) search a vehicle owned by him or anything in or on such a vehicle,
(d) seize anything in his possession, or
(e) take his fingerprints or take a sample from him.

(4) The Director of Public Prosecutions may only give his consent on a written
application, and such an application may be made only by an officer who—
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(a) ifheis an officer of the metropolitan police force or the City of London police
force, is of the rank of commander or above, or

(b) in any other case, is of the rank of assistant chief constable or above.

(5) An officer may make an application under subsection (4) only if—

(a) he is satisfied that new evidence has been obtained which would be relevant
to an application under section 76(1) or (2) in respect of the qualifying offence
to which the investigation relates, or

(b) he has reasonable grounds for believing that such new evidence is likely to be
obtained as a result of the investigation.

(6) The Director of Public Prosecutions may not give his consent unless satisfied that—

(a) there is, or there is likely as a result of the investigation to be, sufficient new
evidence to warrant the conduct of the investigation, and

(b) itis in the public interest for the investigation to proceed.

(7) In giving his consent, the Director of Public Prosecutions may recommend that the
investigation be conducted otherwise than by officers of a specified police force or
specified team of customs and excise officers.

Commencement Information
IS8 S. 85 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
art. 2(2), Sch. 2)

86 Urgent investigative steps JLOga\As\N 8

(1) Section 85 does not prevent an officer from taking any action for the purposes of an
investigation if—
(a) theaction is necessary as a matter of urgency to prevent the investigation being
substantially and irrevocably prejudiced,

(b) the requirements of subsection (2) are met, and

(c) either—
(1) the action is authorised under subsection (3), or
(i1) the requirements of subsection (5) are met.

(2) The requirements of this subsection are met if—
(a) there has been no undue delay in applying for consent under section 85(2),
(b) that consent has not been refused, and

(c) taking into account the urgency of the situation, it is not reasonably practicable
to obtain that consent before taking the action.

(3) An officer of the rank of superintendent or above may authorise the action if—

(a) he is satisfied that new evidence has been obtained which would be relevant
to an application under section 76(1) or (2) in respect of the qualifying offence
to which the investigation relates, or

(b) he has reasonable grounds for believing that such new evidence is likely to be
obtained as a result of the investigation.

(4) An authorisation under subsection (3) must—
(a) ifreasonably practicable, be given in writing;
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(b) otherwise, be recorded in writing by the officer giving it as soon as is
reasonably practicable.

(5) The requirements of this subsection are met if—
(a) there has been no undue delay in applying for authorisation under
subsection (3),
(b) that authorisation has not been refused, and
(c) takinginto account the urgency of the situation, it is not reasonably practicable
to obtain that authorisation before taking the action.

(6) Where the requirements of subsection (5) are met, the action is nevertheless to be
treated as having been unlawful unless, as soon as reasonably practicable after the
action is taken, an officer of the rank of superintendent or above certifies in writing
that he is satisfied that, when the action was taken—

(a) new evidence had been obtained which would be relevant to an application
under section 76(1) or (2) in respect of the qualifying offence to which the
investigation relates, or

(b) the officer who took the action had reasonable grounds for believing that such
new evidence was likely to be obtained as a result of the investigation.

Commencement Information
159 S. 86 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
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[**86A Application of sections 85 and 86 to investigations by the Police
Ombudsman

(1) Sections 85 and 86 apply in relation to an investigation by an officer of the Police
Ombudsman for Northern Ireland with the following modifications.

(2) References in sections 85(2) and (3) and 86(1) to an officer shall be read as references
to an officer of the Ombudsman.

(3) Section 85(4) has effect as if for the words from “an officer who” to the end there
were substituted the Ombudsman.

(4) Section 85(5) has effect as if for “An officer” there were substituted The Ombudsman.
(4) Section 85(7) does not apply.

(6) Section 86(3) has effect as if for “An officer of the rank of superintendent or above”
there were substituted A senior officer of the Ombudsman.

(7) Section 86(6) has effect as if for “an officer of the rank of superintendent or above”
there were substituted a senior officer of the Ombudsman.

(8) References to a senior officer of the Ombudsman are to an officer of the rank of senior
investigating officer or above.]
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Textual Amendments

87

F34 S. 86A inserted (N.I.) (21.4.2007) by The Policing (Miscellaneous Provisions) (Northern Ireland)

Order 2007 (S.L 2007/912 (N.I. 6)), art. 11(1)

Arrest, custody and bail

Arrest and charge [ERaYENN S

(1) Where section 85 applies to the investigation of the commission of an offence by any
person and no certification has been given under subsection (2) of that section—

(a) ajustice of the peace may issue a warrant to arrest that person for that offence
only if satisfied by written information that new evidence has been obtained
which would be relevant to an application under section 76(1) or (2) in respect
of the commission by that person of that offence, and

(b) that person may not be arrested for that offence except under a warrant so
issued.

(2) Subsection (1) does not affect section 89(3)(b) or 91(3), or any other power to arrest a
person, or to issue a warrant for the arrest of a person, otherwise than for an offence.

(3) Part 4 of the 1984 Act (detention) applies as follows where a person—
(a) is arrested for an offence under a warrant issued in accordance with
subsection (1)(a), or
(b) having been so arrested, is subsequently treated under section 34(7) of that
Act as arrested for that offence.

(4) For the purposes of that Part there is sufficient evidence to charge the person with
the offence for which he has been arrested if, and only if, an officer of the rank of
superintendent or above (who has not been directly involved in the investigation) is
of the opinion that the evidence available or known to him is sufficient for the case
to be referred to a prosecutor to consider whether consent should be sought for an
application in respect of that person under section 76.

(5) For the purposes of that Part it is the duty of the custody officer at each police station
where the person is detained to make available or known to an officer at that police
station of the rank of superintendent or above any evidence which it appears to him
may be relevant to an application under section 76(1) or (2) in respect of the offence
for which the person has been arrested, and to do so as soon as practicable—

(a) after the evidence becomes available or known to him, or
(b) if later, after he forms that view.

(6) Section 37 of that Act (including any provision of that section as applied by
section 40(8) of that Act) has effect subject to the following modifications—
(a) in subsection (1)—

(1) for “determine whether he has before him” there is substituted *
request an officer of the rank of superintendent or above (who has
not been directly involved in the investigation) to determine, in
accordance with section 87(4) of the Criminal Justice Act 2003,
whether there is 7;
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(i1) for “him to do so” there is substituted “* that determination to be made

EER
s

(b) in subsection (2)—

(1) for the words from “custody officer determines” to “before him” there
is substituted “ officer determines that there is not such sufficient
evidence ”;

(i1) the word “custody” is omitted from the second place where it occurs;

(c) in subsection (3)—

(1) the word “custody” is omitted;

(i) after “may” there is inserted * direct the custody officer to ’;

(d) in subsection (7) for the words from “the custody officer” to the end of that
subsection there is substituted “ an officer of the rank of superintendent or
above (who has not been directly involved in the investigation) determines,
in accordance with section 87(4) of the Criminal Justice Act 2003, that there
is sufficient evidence to charge the person arrested with the offence for which
he was arrested, the person arrested shall be charged. ”;

(e) subsections (7A), (7B) and (8) do not apply;

(f) after subsection (10) there is inserted—

“(10A) The officer who is requested by the custody officer to make
a determination under subsection (1) above shall make that
determination as soon as practicable after the request is made.”.

(7) Section 40 of that Act has effect as if in subsections (8) and (9) of that section after
“(6)” there were inserted “ and (10A) .

(8) Section 42 of that Act has effect as if in subsection (1) of that section for the words
from “who” to “detained” there were substituted “ (who has not been directly involved
in the investigation) .

Commencement Information
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88 Bail and custody before application @Yzab A\ N &

(1) In relation to a person charged in accordance with section 87(4)—

(a) section 38 of the 1984 Act (including any provision of that section as applied
by section 40(10) of that Act) has effect as if, in subsection (1), for “either on
bail or without bail” there were substituted “ on bail ”,

(b) section 47(3) of that Act does not apply and references in section 38 of that
Act to bail are references to bail subject to a duty to appear before the Crown
Court at such place as the custody officer may appoint and at such time, not
later than 24 hours after the person is released, as that officer may appoint, and

(c) section 43B of the Magistrates' Courts Act 1980 (c. 43) does not apply.

(2) Where such a person is, after being charged—
(a) kept in police detention, or
(b) detained by a local authority in pursuance of arrangements made under
section 38(6) of the 1984 Act,
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he must be brought before the Crown Court as soon as practicable and, in any event,
not more than 24 hours after he is charged, and section 46 of the 1984 Act does not

apply.
(3) For the purpose of calculating the period referred to in subsection (1) or (2), the
following are to be disregarded—
(a) Sunday,
(b) Christmas Day,
(c) Good Friday, and

(d) any day which is a bank holiday under the Banking and Financial Dealings
Act 1971 (c. 80) in the part of the United Kingdom where the person is
to appear before the Crown Court as mentioned in subsection (1) or, where
subsection (2) applies, is for the time being detained.

(4) Where a person appears or is brought before the Crown Court in accordance with
subsection (1) or (2), the Crown Court may either—

(a) grant bail for the person to appear, if notice of an application is served on
him under section 80(2), before the Court of Appeal at the hearing of that
application, or

(b) remand the person in custody to be brought before the Crown Court under
section 89(2).

(5) If the Crown Court grants bail under subsection (4), it may revoke bail and remand
the person in custody as referred to in subsection (4)(b).

(6) In subsection (7) the “relevant period”, in relation to a person granted bail or remanded
in custody under subsection (4), means—

(a) the period of 42 days beginning with the day on which he is granted bail or
remanded in custody under that subsection, or

(b) that period as extended or further extended under subsection (8).

(7) If at the end of the relevant period no notice of an application under section 76(1) or
(2) in relation to the person has been given under section 80(1), the person—

(a) if on bail subject to a duty to appear as mentioned in subsection (4)(a), ceases
to be subject to that duty and to any conditions of that bail, and

(b) if in custody on remand under subsection (4)(b) or (5), must be released
immediately without bail.

(8) The Crown Court may, on the application of a prosecutor, extend or further extend the
period mentioned in subsection (6)(a) until a specified date, but only if satisfied that—

(a) the need for the extension is due to some good and sufficient cause, and
(b) the prosecutor has acted with all due diligence and expedition.

Commencement Information
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89 Bail and custody before hearing Bia\G\WE

(1) This section applies where notice of an application is given under section 80(1).
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(2) If the person to whom the application relates is in custody under section 88(4)(b) or
(5), he must be brought before the Crown Court as soon as practicable and, in any
event, within 48 hours after the notice is given.

(3) If that person is not in custody under section 88(4)(b) or (5), the Crown Court may,
on application by the prosecutor—

(a) issue a summons requiring the person to appear before the Court of Appeal
at the hearing of the application, or

(b) issue a warrant for the person’s arrest,

and a warrant under paragraph (b) may be issued at any time even though a summons
has previously been issued.

(4) Where a summons is issued under subsection (3)(a), the time and place at which the
person must appear may be specified either—

(a) in the summons, or
(b) in a subsequent direction of the Crown Court.

(5) The time or place specified may be varied from time to time by a direction of the
Crown Court.

(6) A person arrested under a warrant under subsection (3)(b) must be brought before the
Crown Court as soon as practicable and in any event within 48 hours after his arrest,
and section 81(5) of the Supreme Court Act 1981 (c. 54) does not apply.

(7) If a person is brought before the Crown Court under subsection (2) or (6) the court
must either—

(a) remand him in custody to be brought before the Court of Appeal at the hearing
of the application, or

(b) grant bail for him to appear before the Court of Appeal at the hearing.

(8) If bail is granted under subsection (7)(b), the Crown Court may revoke the bail and
remand the person in custody as referred to in subsection (7)(a).

(9) For the purpose of calculating the period referred to in subsection (2) or (6), the
following are to be disregarded—

(a) Sunday,
(b) Christmas Day,
(¢) Good Friday, and

(d) any day which is a bank holiday under the Banking and Financial Dealings
Act 1971 (c. 80) in the part of the United Kingdom where the person is for
the time being detained.

Commencement Information

162

90

S. 89 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
art. 2(2), Sch. 2)

Bail and custody during and after hearing [ )sa\E\ N E

(1) The Court of Appeal may, at any adjournment of the hearing of an application under
section 76(1) or (2)—
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(a) remand the person to whom the application relates on bail, or
(b) remand him in custody.

(2) At a hearing at which the Court of Appeal—
(a) makes an order under section 77,
(b) makes a declaration under subsection (4) of that section, or

(c) dismisses the application or makes a declaration under subsection (3) of that
section, if it also gives the prosecutor leave to appeal against its decision or
the prosecutor gives notice that he intends to apply for such leave,

the court may make such order as it sees fit for the custody or bail of the acquitted
person pending trial pursuant to the order or declaration, or pending determination of
the appeal.

(3) For the purpose of subsection (2), the determination of an appeal is pending—

(a) until any application for leave to appeal is disposed of, or the time within
which it must be made expires;

(b) ifleave to appeal is granted, until the appeal is disposed of.

(4) Section 4 of the Bail Act 1976 (c. 63) applies in relation to the grant of bail under this
section as if in subsection (2) the reference to the Crown Court included a reference
to the Court of Appeal.

(5) The court may at any time, as it sees fit—
(a) revoke bail granted under this section and remand the person in custody, or
(b) vary an order under subsection (2).

Commencement Information
163 S. 90 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
art. 2(2), Sch. 2)

91 Revocation of bail B %aYA\H B

(1) Where—
(a) acourt revokes a person’s bail under this Part, and
(b) that person is not before the court when his bail is revoked,
the court must order him to surrender himself forthwith to the custody of the court.

(2) Where a person surrenders himself into the custody of the court in compliance with
an order under subsection (1), the court must remand him in custody.

(3) A person who has been ordered to surrender to custody under subsection (1) may
be arrested without a warrant by an officer if he fails without reasonable cause to
surrender to custody in accordance with the order.

(4) A person arrested under subsection (3) must be brought as soon as practicable, and, in
any event, not more than 24 hours after he is arrested, before the court and the court
must remand him in custody.

(5) For the purpose of calculating the period referred to in subsection (4), the following
are to be disregarded—

(a) Sunday,
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(b) Christmas Day,
(¢) Good Friday,

(d) any day which is a bank holiday under the Banking and Financial Dealings
Act 1971 (c. 80) in the part of the United Kingdom where the person is for
the time being detained.

Commencement Information
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Part 10: supplementary

92 Functions of the DPP B EaLE\'H B

(1) Section 1(7) of the Prosecution of Offences Act 1985 (c. 23) (DPP’s functions
exercisable by Crown Prosecutor) does not apply to the provisions of this Part other
than section 85(2)(a).

(2) In the absence of the Director of Public Prosecutions, his functions under those
provisions may be exercised by a person authorised by him.

(3) An authorisation under subsection (2)—
(a) may relate to a specified person or to persons of a specified description, and
(b) may be general or relate to a specified function or specified circumstances.
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93 Rules of court B EaYA\'N &

(1) Rules of court may make such provision as appears to the authority making them to
be necessary or expedient for the purposes of this Part.

(2) Without limiting subsection (1), rules of court may in particular make provision as to
procedures to be applied in connection with sections 76 to 82, 84 and 88 to 90.

(3) Nothing in this section is to be taken as affecting the generality of any enactment
conferring power to make rules of court.

94 Armed Forces: Part 10 i Ya%%

(1) Section 31 of the Armed Forces Act 2001 (c. 19) (provision in consequence of
enactments relating to criminal justice) applies to an enactment contained in this Part
so far as relating to matters not specified in subsection (2) of that section as it applies
to a criminal justice enactment.

(2) The power under that section to make provision equivalent to that made in relation
to qualifying offences by an enactment contained in this Part (with or without
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modifications) includes power to make such provision in relation to such service
offences as the Secretary of State thinks fit.

(3) In subsection (2) “service offence” means an offence under the Army Act 1955 3 &
4 Eliz. 2 c. 18), the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19) or the Naval Discipline
Act 1957 (c. 53).

Commencement Information
166 S. 94 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
art. 2(2), Sch. 2)

95 Interpretation of Part 10 @IzaY A\ N K

(1) In this Part—
“the 1984 Act” means the Police and Criminal Evidence Act 1984 (c. 60),

“acquittal” and related expressions are to be read in accordance with
section 75(7),

“customs and excise officer” means an officer as defined by section 1(1) of
the Customs and Excise Management Act 1979 (c. 2), or a person to whom
section 8(2) of that Act applies,

“new evidence” is to be read in accordance with section 78(2),

“officer”, except in section 83, means an officer of a police force or a customs
and excise officer,

“police force” has the meaning given by section 3(3) of the Prosecution of
Offences Act 1985 (c. 23),

“prosecutor” means an individual or body charged with duties to conduct
criminal prosecutions,

“qualifying offence” has the meaning given by section 75(8).

(2) Subject to rules of court made under section 53(1) of the Supreme Court Act 1981
(c. 54) (power by rules to distribute business of Court of Appeal between its civil and
criminal divisions)—

(a) the jurisdiction of the Court of Appeal under this Part is to be exercised by
the criminal division of that court, and

(b) references in this Part to the Court of Appeal are to be construed as references
to that division.

(3) References in this Part to an officer of a specified rank or above are, in the case of a
customs and excise officer, references to an officer of such description as—
(a) appears to the Commissioners of Customs and Excise to comprise officers of
equivalent rank or above, and

(b) is specified by the Commissioners for the purposes of the provision
concerned.

Commencement Information
167 S. 95 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 5 (subject to
art. 2(2), Sch. 2)


http://www.legislation.gov.uk/id/ukpga/2003/44/section/94
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/5
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2
http://www.legislation.gov.uk/id/ukpga/2003/44/section/95
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/5
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2

80 Criminal Justice Act 2003 (c. 44)
Part 10 — Retrial for serious offences
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

96 Application of Part 10 to Northern Ireland [)Ea%G2 'l K

(1) In its application to Northern Ireland this Part is to have effect subject to the
modifications in this section.

(2) In sections 75(1)(a) and (b), 76(2)(a), 79(3) and 85(2)(a) for “England and Wales”
substitute ““ Northern Ireland .

(3) For section 75(2)(c) substitute—

“(c) in respect of which, in proceedings where he has been found to be
unfit to be tried in accordance with Article 49 of the Mental Health
(Northern Ireland) Order 1986 (S.1. 1986/595 (N.I. 4)), a finding has
been made that he did the act or made the omission charged against
him.”

(4) In section 75(8) for “Part 1” substitute “ Part 2 ”.

(5) In section 81(1) for “Criminal Appeal Act 1968 (c. 19)” substitute ““ Criminal Appeal
(Northern Ireland) Act 1980 (c. 47) ™.

(6) In section 81(2)—
(a) for “33” substitute “ 31 ”, and
(b) for “An” substitute “ Subject to the provisions of this Part of this Act, an .

(7) In section 81(4)—
(a) for “34(2)” substitute “ 32(2) , and
(b) for “33(1B)” substitute “ 31(1B) .

(8) In section 82(10) after “enactment” in each place insert “ (including any provision of
Northern Ireland legislation) ”.

(9) In section 84(1) and (2) for “preferred” substitute “ presented .

(10) Section 84(6) has effect—

(a) as if any reference to a provision of Part 11 were a reference to
any corresponding provision contained in an Order in Council to which
section 334(1) applies, at any time when such corresponding provision is in
force;

(b) at any other time, with the omission of paragraphs (b) and (c).
(11) After section 84(6) insert—

“(6A) Article 29 of the Legal Aid, Advice and Assistance (Northern Ireland) Order
1981 (S.I. 1981/228 (N.I. 8)) applies in the case of a person who is to be tried
in accordance with subsection (1) as if—

(a) he had been returned for trial for the offence in question, and

(b) thereference in paragraph (2)(a) of that Article to a magistrates' court
included a reference to the Court of Appeal.”

(12) In section 87—

(a) in subsection (3), for “Part 4 of the 1984 Act” substitute ““ Part 5 of the Police
and Criminal Evidence (Northern Ireland) Order 1989 (S. I. 1989/1341 (N. L.
12)) (“the 1989 Order”) ”,

(b) in paragraph (b) of that subsection, for “section 34(7) of that Act” substitute
“ Article 35(8) of that Order ”,
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(c) in subsection (6)—
(i) for the words from the beginning to “40(8) of that Act)” substitute
“ Article 38 of that Order (including any provision of that Article as
applied by Article 41(8) of that Order) ”,
(i) for “subsection” in each place substitute “paragraph ,
(iii) in paragraph (e), for “subsections (7A), (7B) and (8)” substitute “
paragraph (8) 7, and
(iv) in paragraph (), in the inserted paragraph (10A) omit “above”,
(d) for subsection (7) substitute—

“(7) Article 41 of that Order has effect as if in paragraphs (8) and (9) of
that Article after “(6)” there were inserted “and (10A).”,
(e) in subsection (8)—
(1) for “Section 42 of that Act” substitute “ Article 43 of that Order ”, and

(i) for “subsection (1) of that section” substitute “ paragraph (1) of that
Article ”.

(13) For section 88(1) substitute—

“(1) In relation to a person charged in accordance with section 87(4)—

(a) Article 39 of the 1989 Order (including any provision of that
Article as applied by Article 41(10) of that Order) has effect as
if, in paragraph (1), for “either on bail or without bail” there were
substituted ““ on bail ”,

(b) Article 48 of that Order has effect as if for paragraphs (1) to (11) there
were substituted—

“(1) A person who is released on bail shall be subject to a duty to
appear before the Crown Court at such place as the custody
officer may appoint and at such time, not later than 24 hours
after the person is released, as that officer may appoint.

(2) The custody officer may require a person who is to be
released on bail to enter into a recognisance conditioned
upon his subsequent appearance before the Crown Court in
accordance with paragraph (1).

(3) A recognisance under paragraph (2) may be taken before the
custody officer.”, and

(¢) Article 132A of the Magistrates' Courts (Northern Ireland) Order
1981 (S.I. 1981/1675 (N.I. 26)) does not apply.”

(14) In section 88(2)—
(a) for paragraph (b) substitute—
“(b) detained in a place of safety in pursuance of arrangements
made under Article 39(6) of the 1989 Order,”, and
(b) for “section 46 of the 1984 Act” substitute ““ Article 47 of the 1989 Order ™.

(15) In section 89(6) for “section 81(5) of the Supreme Court Act 1981 (c. 54)” substitute
“ section 51(8) of the Judicature (Northern Ireland) Act 1978 (c. 23) ™.

(16) For section 90(4) substitute—
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“(4) The court may at any time, as it sees fit, vary the conditions of bail granted
under this section.”

(17) In section 92(1) for the words from the beginning to “does” substitute “ Sections 30(4)
and 36 of the Justice (Northern Ireland) Act 2002 (c. 26) do .

(18) Until the coming into force of section 36 of that Act of 2002 the reference to that
section in subsection (17) is to be read as a reference to Article 4(8) of the Prosecution
of Offences (Northern Ireland) Order 1972 (S.1. 1972/538 (N.L. 1)).

(19) In section 93(2) for “the Criminal Appeal Rules and the Crown Court Rules” substitute
“ rules under section 55 of the Judicature (Northern Ireland) Act 1978 and Crown
Court Rules ™.

(20) Insection 93(3) after “enactment” insert ““ (including any provision of Northern Ireland
legislation) ™.

(21) In section 95(1) for the definition of “police force” substitute—

13333

police force” means—

(a) the Police Service of Northern Ireland or the Police Service of
Northern Ireland Reserve,

(b) the Ministry of Defence Police,

(c) any body of constables appointed under Article 19 of the Airports
(Northern Ireland) Order 1994 (S.1. 1994/426 (N.I. 1)), or

(d) any body of special constables appointed in Northern Ireland under
section 79 of the Harbours, Docks and Piers Clauses Act 1847
(c. 27) or section 57 of the Civil Aviation Act 1982 (c. 16),”.

(22) Omit section 95(2).

97 Application of Criminal Appeal Acts to proceedings under Part 10 a3 As\H B

Subject to the provisions of this Part, the Secretary of State may make an order
containing provision, in relation to proceedings before the Court of Appeal under this
Part, which corresponds to any provision, in relation to appeals or other proceedings
before that court, which is contained in the Criminal Appeal Act 1968 (c. 19) or
the Criminal Appeal (Northern Ireland) Act 1980 (c. 47) (subject to any specified
modifications).
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PART 11 @ga%4

EVIDENCE

CHAPTER 1 @)a%%

EVIDENCE OF BAD CHARACTER

Introductory

98 “Bad character”

References in this Chapter to evidence of a person’s “bad character” are to evidence
of, or of a disposition towards, misconduct on his part, other than evidence which—

(a) has to do with the alleged facts of the offence with which the defendant is
charged, or

(b) is evidence of misconduct in connection with the investigation or prosecution
of that offence.

99 Abolition of common law rules

(1) The common law rules governing the admissibility of evidence of bad character in
criminal proceedings are abolished.

(2) Subsection (1) is subject to section 118(1) in so far as it preserves the rule under which
in criminal proceedings a person’s reputation is admissible for the purposes of proving
his bad character.

Persons other than defendants

100 Non-defendant’s bad character

(1) In criminal proceedings evidence of the bad character of a person other than the
defendant is admissible if and only if—

(a) itis important explanatory evidence,
(b) it has substantial probative value in relation to a matter which—
(i) is a matter in issue in the proceedings, and
(i1) is of substantial importance in the context of the case as a whole,
or
(c) all parties to the proceedings agree to the evidence being admissible.

(2) For the purposes of subsection (1)(a) evidence is important explanatory evidence if—

(a) without it, the court or jury would find it impossible or difficult properly to
understand other evidence in the case, and

(b) its value for understanding the case as a whole is substantial.

(3) In assessing the probative value of evidence for the purposes of subsection (1)(b) the
court must have regard to the following factors (and to any others it considers relevant)
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(a) the nature and number of the events, or other things, to which the evidence

relates;
(b) when those events or things are alleged to have happened or existed;
(¢) where—

(1) the evidence is evidence of a person’s misconduct, and
(i) it is suggested that the evidence has probative value by reason of
similarity between that misconduct and other alleged misconduct,
the nature and extent of the similarities and the dissimilarities between each
of the alleged instances of misconduct;
(d) where—
(i) the evidence is evidence of a person’s misconduct,

(i1) it is suggested that that person is also responsible for the misconduct
charged, and

(iii) the identity of the person responsible for the misconduct charged is
disputed,
the extent to which the evidence shows or tends to show that the same person
was responsible each time.

(4) Except where subsection (1)(c) applies, evidence of the bad character of a person other
than the defendant must not be given without leave of the court.

Defendants

101  Defendant’s bad character

(1) In criminal proceedings evidence of the defendant’s bad character is admissible if, but
only if—
(a) all parties to the proceedings agree to the evidence being admissible,

(b) the evidence is adduced by the defendant himself or is given in answer to a
question asked by him in cross-examination and intended to elicit it,

(c) itis important explanatory evidence,

(d) it is relevant to an important matter in issue between the defendant and the
prosecution,

(e) it has substantial probative value in relation to an important matter in issue
between the defendant and a co-defendant,

(f) itis evidence to correct a false impression given by the defendant, or

(g) the defendant has made an attack on another person’s character.

(2) Sections 102 to 106 contain provision supplementing subsection (1).

(3) The court must not admit evidence under subsection (1)(d) or (g) if, on an application
by the defendant to exclude it, it appears to the court that the admission of the evidence
would have such an adverse effect on the fairness of the proceedings that the court
ought not to admit it.

(4) On an application to exclude evidence under subsection (3) the court must have regard,
in particular, to the length of time between the matters to which that evidence relates
and the matters which form the subject of the offence charged.
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102 “Important explanatory evidence”

For the purposes of section 101(1)(c) evidence is important explanatory evidence if—

(a) without it, the court or jury would find it impossible or difficult properly to
understand other evidence in the case, and

(b) its value for understanding the case as a whole is substantial.

103 “Matter in issue between the defendant and the prosecution”

(1) For the purposes of section 101(1)(d) the matters in issue between the defendant and
the prosecution include—

(a) the question whether the defendant has a propensity to commit offences of
the kind with which he is charged, except where his having such a propensity
makes it no more likely that he is guilty of the offence;

(b) the question whether the defendant has a propensity to be untruthful, except
where it is not suggested that the defendant’s case is untruthful in any respect.

(2) Where subsection (1)(a) applies, a defendant’s propensity to commit offences of the
kind with which he is charged may (without prejudice to any other way of doing so)
be established by evidence that he has been convicted of—

(a) an offence of the same description as the one with which he is charged, or
(b) an offence of the same category as the one with which he is charged.

(3) Subsection (2) does not apply in the case of a particular defendant if the court is
satisfied, by reason of the length of time since the conviction or for any other reason,
that it would be unjust for it to apply in his case.

(4) For the purposes of subsection (2)—

(a) two offences are of the same description as each other if the statement of the
offence in a written charge or indictment would, in each case, be in the same
terms;

(b) two offences are of the same category as each other if they belong to the same
category of offences prescribed for the purposes of this section by an order
made by the Secretary of State.

(5) A category prescribed by an order under subsection (4)(b) must consist of offences
of the same type.

(6) Only prosecution evidence is admissible under section 101(1)(d).

104  “Matter in issue between the defendant and a co-defendant”

(1) Evidence which is relevant to the question whether the defendant has a propensity to
be untruthful is admissible on that basis under section 101(1)(e) only if the nature or
conduct of his defence is such as to undermine the co-defendant’s defence.

(2) Only evidence—
(a) which is to be (or has been) adduced by the co-defendant, or

(b) which a witness is to be invited to give (or has given) in cross-examination
by the co-defendant,

is admissible under section 101(1)(e).
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105 “Evidence to correct a false impression”

(1) For the purposes of section 101(1)(f)—

(a) the defendant gives a false impression if he is responsible for the making of
an express or implied assertion which is apt to give the court or jury a false
or misleading impression about the defendant;

(b) evidence to correct such an impression is evidence which has probative value
in correcting it.

(2) A defendant is treated as being responsible for the making of an assertion if—
(a) the assertion is made by the defendant in the proceedings (whether or not in
evidence given by him),
(b) the assertion was made by the defendant—
(i) on being questioned under caution, before charge, about the offence
with which he is charged, or
(i1) on being charged with the offence or officially informed that he might
be prosecuted for it,
and evidence of the assertion is given in the proceedings,
(c) the assertion is made by a witness called by the defendant,
(d) the assertion is made by any witness in cross-examination in response to a
question asked by the defendant that is intended to elicit it, or is likely to do
S0, or
(e) the assertion was made by any person out of court, and the defendant adduces
evidence of it in the proceedings.

(3) A defendant who would otherwise be treated as responsible for the making of an
assertion shall not be so treated if, or to the extent that, he withdraws it or disassociates
himself from it.

(4) Where it appears to the court that a defendant, by means of his conduct (other than
the giving of evidence) in the proceedings, is seeking to give the court or jury an
impression about himself that is false or misleading, the court may if it appears just
to do so treat the defendant as being responsible for the making of an assertion which
is apt to give that impression.

(5) In subsection (4) “conduct” includes appearance or dress.

(6) Evidence is admissible under section 101(1)(f) only if it goes no further than is
necessary to correct the false impression.

(7) Only prosecution evidence is admissible under section 101(1)(f).

106 “Attack on another person’s character”

(1) For the purposes of section 101(1)(g) a defendant makes an attack on another person’s
character if—

(a) he adduces evidence attacking the other person’s character,

(b) he (or any legal representative appointed under section 38(4) of the Youth
Justice and Criminal Evidence Act 1999 (c. 23) to cross-examine a witness
in his interests) asks questions in cross-examination that are intended to elicit
such evidence, or are likely to do so, or

(c) evidence is given of an imputation about the other person made by the
defendant—
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(i) on being questioned under caution, before charge, about the offence
with which he is charged, or

(i1) on being charged with the offence or officially informed that he might
be prosecuted for it.

(2) In subsection (1) “evidence attacking the other person’s character” means evidence to
the effect that the other person—

(a) has committed an offence (whether a different offence from the one with
which the defendant is charged or the same one), or

(b) has behaved, or is disposed to behave, in a reprehensible way;
and “imputation about the other person” means an assertion to that effect.

(3) Only prosecution evidence is admissible under section 101(1)(g).

107 Stopping the case where evidence contaminated

(1) If on a defendant’s trial before a judge and jury for an offence—
(a) evidence of his bad character has been admitted under any of paragraphs (c)
to (g) of section 101(1), and
(b) the court is satisfied at any time after the close of the case for the prosecution
that—
(i) the evidence is contaminated, and
(i1) the contamination is such that, considering the importance of the
evidence to the case against the defendant, his conviction of the
offence would be unsafe,

the court must either direct the jury to acquit the defendant of the offence or, if it
considers that there ought to be a retrial, discharge the jury.

(2) Where—
(a) ajury is directed under subsection (1) to acquit a defendant of an offence, and
(b) the circumstances are such that, apart from this subsection, the defendant
could if acquitted of that offence be found guilty of another offence,

the defendant may not be found guilty of that other offence if the court is satisfied as
mentioned in subsection (1)(b) in respect of it.

(3) If—

(a) ajury is required to determine under section 4A(2) of the Criminal Procedure
(Insanity) Act 1964 (c. 84) whether a person charged on an indictment with
an offence did the act or made the omission charged,

(b) evidence of the person’s bad character has been admitted under any of
paragraphs (¢) to (g) of section 101(1), and

(c) the court is satisfied at any time after the close of the case for the prosecution
that—

(i) the evidence is contaminated, and
(i1) the contamination is such that, considering the importance of the
evidence to the case against the person, a finding that he did the act
or made the omission would be unsafe,
the court must either direct the jury to acquit the defendant of the offence or,
if it considers that there ought to be a rehearing, discharge the jury.
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(4) This section does not prejudice any other power a court may have to direct a jury to
acquit a person of an offence or to discharge a jury.

(5) For the purposes of this section a person’s evidence is contaminated where—

(a) as aresult of an agreement or understanding between the person and one or
more others, or

(b) asaresult of the person being aware of anything alleged by one or more others
whose evidence may be, or has been, given in the proceedings,

the evidence is false or misleading in any respect, or is different from what it would
otherwise have been.

108 Offences committed by defendant when a child [ Jxa%%

(1) Section 16(2) and (3) of the Children and Young Persons Act 1963 (c. 37) (offences
committed by person under 14 disregarded for purposes of evidence relating to
previous convictions) shall cease to have effect.

(2) In proceedings for an offence committed or alleged to have been committed by the
defendant when aged 21 or over, evidence of his conviction for an offence when under
the age of 14 is not admissible unless—

(a) both of the offences are triable only on indictment, and

(b) the court is satisfied that the interests of justice require the evidence to be
admissible.

(3) Subsection (2) applies in addition to section 101.
General

109  Assumption of truth in assessment of relevance or probative value

(1) Subject to subsection (2), a reference in this Chapter to the relevance or probative
value of evidence is a reference to its relevance or probative value on the assumption
that it is true.

(2) In assessing the relevance or probative value of an item of evidence for any purpose
of this Chapter, a court need not assume that the evidence is true if it appears, on the
basis of any material before the court (including any evidence it decides to hear on the
matter), that no court or jury could reasonably find it to be true.

110 Court’s duty to give reasons for rulings

(1) Where the court makes a relevant ruling—

(a) it must state in open court (but in the absence of the jury, if there is one) its
reasons for the ruling;

(b) ifitis a magistrates' court, it must cause the ruling and the reasons for it to be
entered in the register of the court’s proceedings.

(2) In this section “relevant ruling” means—

(a) a ruling on whether an item of evidence is evidence of a person’s bad
character;
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(b) aruling on whether an item of such evidence is admissible under section 100
or 101 (including a ruling on an application under section 101(3));

(¢) aruling under section 107.

111 Rules of court B %a%%

(1) Rules of court may make such provision as appears to the appropriate authority to be
necessary or expedient for the purposes of this Act; and the appropriate authority is
the authority entitled to make the rules.

(2) The rules may, and, where the party in question is the prosecution, must, contain
provision requiring a party who—
(a) proposes to adduce evidence of a defendant’s bad character, or
(b) proposes to cross-examine a witness with a view to eliciting such evidence,
to serve on the defendant such notice, and such particulars of or relating to the
evidence, as may be prescribed.

(3) The rules may provide that the court or the defendant may, in such circumstances as
may be prescribed, dispense with a requirement imposed by virtue of subsection (2).

(4) In considering the exercise of its powers with respect to costs, the court may take into
account any failure by a party to comply with a requirement imposed by virtue of
subsection (2) and not dispensed with by virtue of subsection (3).

(5) The rules may—
(a) limit the application of any provision of the rules to prescribed circumstances;
(b) subject any provision of the rules to prescribed exceptions;
(c) make different provision for different cases or circumstances.

(6) Nothing in this section prejudices the generality of any enactment conferring power to
make rules of court; and no particular provision of this section prejudices any general
provision of it.

[*3(7) In this section “prescribed” means prescribed by rules of court.]

Textual Amendments
F35 S. 111(7) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order 2004
(S.I. 2004/2035), art. 3, Sch. para. 49 (with art. 2(2))

112 Interpretation of Chapter 1

(1) In this Chapter—

“bad character” is to be read in accordance with section 98;

“criminal proceedings” means criminal proceedings in relation to which the
strict rules of evidence apply;

“defendant”, in relation to criminal proceedings, means a person charged
with an offence in those proceedings; and “co-defendant”, in relation to a
defendant, means a person charged with an offence in the same proceedings;

“important matter” means a matter of substantial importance in the context
of the case as a whole;
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“misconduct” means the commission of an offence or other reprehensible
behaviour;

“offence” includes a service offence;

“probative value”, and “relevant” (in relation to an item of evidence), are to
be read in accordance with section 109;

“prosecution evidence” means evidence which is to be (or has been) adduced
by the prosecution, or which a witness is to be invited to give (or has given) in
cross-examination by the prosecution;

“service offence” means an offence under the Army Act 1955 (3 & 4 Eliz.
2 c. 18), the Air Force Act 1955 (3 & 4 Eliz. 2 c. 19) or the Naval Discipline
Act 1957 (c. 53);

“written charge” has the same meaning as in section 29 and also includes
an information.

(2) Where a defendant is charged with two or more offences in the same criminal
proceedings, this Chapter (except section 101(3)) has effect as if each offence
were charged in separate proceedings; and references to the offence with which the
defendant is charged are to be read accordingly.

(3) Nothing in this Chapter affects the exclusion of evidence—

(a) under the rule in section 3 of the Criminal Procedure Act 1865 (c. 18) against
a party impeaching the credit of his own witness by general evidence of bad
character,

(b) under section 41 of the Youth Justice and Criminal Evidence Act 1999 (c. 23)
(restriction on evidence or questions about complainant’s sexual history), or

(c) on grounds other than the fact that it is evidence of a person’s bad character.

113 Armed forces
Schedule 6 (armed forces) has effect.

CHAPTER 2 @¥a%%

HEARSAY EVIDENCE
Hearsay: main provisions

114 Admissibility of hearsay evidence

(1) In criminal proceedings a statement not made in oral evidence in the proceedings is
admissible as evidence of any matter stated if, but only if—

(a) any provision of this Chapter or any other statutory provision makes it
admissible,

(b) any rule of law preserved by section 118 makes it admissible,
(c) all parties to the proceedings agree to it being admissible, or
(d) the court is satisfied that it is in the interests of justice for it to be admissible.

(2) In deciding whether a statement not made in oral evidence should be admitted under
subsection (1)(d), the court must have regard to the following factors (and to any others
it considers relevant)—



Criminal Justice Act 2003 (c. 44) 91
Part 11 — Evidence
Chapter 2 — Hearsay evidence
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

(a) how much probative value the statement has (assuming it to be true) in
relation to a matter in issue in the proceedings, or how valuable it is for the
understanding of other evidence in the case;

(b) what other evidence has been, or can be, given on the matter or evidence
mentioned in paragraph (a);

(¢) how important the matter or evidence mentioned in paragraph (a) is in the
context of the case as a whole;

(d) the circumstances in which the statement was made;

(e) how reliable the maker of the statement appears to be;

(f) how reliable the evidence of the making of the statement appears to be;

(g) whether oral evidence of the matter stated can be given and, if not, why it
cannot;

(h) the amount of difficulty involved in challenging the statement;

(1) the extent to which that difficulty would be likely to prejudice the party facing
it.

(3) Nothing in this Chapter affects the exclusion of evidence of a statement on grounds
other than the fact that it is a statement not made in oral evidence in the proceedings.

Commencement Information
168 S. 114 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

115 Statements and matters stated Qza%%
(1) In this Chapter references to a statement or to a matter stated are to be read as follows.

(2) A statement is any representation of fact or opinion made by a person by whatever
means; and it includes a representation made in a sketch, photofit or other pictorial
form.

(3) A matter stated is one to which this Chapter applies if (and only if) the purpose, or one
ofthe purposes, of the person making the statement appears to the court to have been—

(a) to cause another person to believe the matter, or

(b) to cause another person to act or a machine to operate on the basis that the
matter is as stated.

Commencement Information
169 S. 115 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

Principal categories of admissibility

116 Cases where a witness is unavailable

(1) In criminal proceedings a statement not made in oral evidence in the proceedings is
admissible as evidence of any matter stated if—
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(a) oral evidence given in the proceedings by the person who made the statement
would be admissible as evidence of that matter,

(b) the person who made the statement (the relevant person) is identified to the
court’s satisfaction, and

(¢) any of the five conditions mentioned in subsection (2) is satisfied.

(2) The conditions are—
(a) that the relevant person is dead,
(b) that the relevant person is unfit to be a witness because of his bodily or mental
condition;
(c) that the relevant person is outside the United Kingdom and it is not reasonably
practicable to secure his attendance;

(d) that the relevant person cannot be found although such steps as it is reasonably
practicable to take to find him have been taken;

(e) that through fear the relevant person does not give (or does not continue to
give) oral evidence in the proceedings, either at all or in connection with the
subject matter of the statement, and the court gives leave for the statement to
be given in evidence.

(3) For the purposes of subsection (2)(e) “fear” is to be widely construed and (for example)
includes fear of the death or injury of another person or of financial loss.

(4) Leave may be given under subsection (2)(e) only if the court considers that the
statement ought to be admitted in the interests of justice, having regard—

(a) to the statement’s contents,

(b) to any risk that its admission or exclusion will result in unfairness to any party
to the proceedings (and in particular to how difficult it will be to challenge the
statement if the relevant person does not give oral evidence),

(c) in appropriate cases, to the fact that a direction under section 19 of the Youth
Justice and Criminal Evidence Act 1999 (c. 23) (special measures for the
giving of evidence by fearful witnesses etc) could be made in relation to the
relevant person, and

(d) to any other relevant circumstances.

(5) A condition set out in any paragraph of subsection (2) which is in fact satisfied is to be
treated as not satisfied if it is shown that the circumstances described in that paragraph
are caused—

(a) by the person in support of whose case it is sought to give the statement in
evidence, or
(b) by aperson acting on his behalf,

in order to prevent the relevant person giving oral evidence in the proceedings
(whether at all or in connection with the subject matter of the statement).

Commencement Information
170  S. 116 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)
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117  Business and other documents

(1) In criminal proceedings a statement contained in a document is admissible as evidence
of any matter stated if—
(a) oral evidence given in the proceedings would be admissible as evidence of
that matter,
(b) the requirements of subsection (2) are satisfied, and

(c) therequirements of subsection (5) are satisfied, in a case where subsection (4)
requires them to be.

(2) The requirements of this subsection are satisfied if—

(a) the document or the part containing the statement was created or received by
a person in the course of a trade, business, profession or other occupation, or
as the holder of a paid or unpaid office,

(b) the person who supplied the information contained in the statement (the
relevant person) had or may reasonably be supposed to have had personal
knowledge of the matters dealt with, and

(¢) each person (if any) through whom the information was supplied from
the relevant person to the person mentioned in paragraph (a) received the
information in the course of a trade, business, profession or other occupation,
or as the holder of a paid or unpaid office.

(3) The persons mentioned in paragraphs (a) and (b) of subsection (2) may be the same
person.

(4) The additional requirements of subsection (5) must be satisfied if the statement—

a) was prepared for the purposes of pending or contemplated criminal
prep purp p g p
proceedings, or for a criminal investigation, but

(b) was not obtained pursuant to a request under section 7 of the Crime
(International Co-operation) Act 2003 (c. 32) or an order under paragraph 6 of
Schedule 13 to the Criminal Justice Act 1988 (c. 33) (which relate to overseas
evidence).

(5) The requirements of this subsection are satisfied if—

(a) any of the five conditions mentioned in section 116(2) is satisfied (absence
of relevant person etc), or

(b) the relevant person cannot reasonably be expected to have any recollection
of the matters dealt with in the statement (having regard to the length of time
since he supplied the information and all other circumstances).

(6) A statement is not admissible under this section if the court makes a direction to that
effect under subsection (7).

(7) The court may make a direction under this subsection if satisfied that the statement’s
reliability as evidence for the purpose for which it is tendered is doubtful in view of—

(a) its contents,

(b) the source of the information contained in it,

(¢c) the way in which or the circumstances in which the information was supplied
or received, or

(d) the way in which or the circumstances in which the document concerned was
created or received.
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Commencement Information

171

118

S. 117 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

Preservation of certain common law categories of admissibility

(1) The following rules of law are preserved.

Public information etc

1 Any rule of law under which in criminal proceedings—

(a) published works dealing with matters of a public nature (such as histories,
scientific works, dictionaries and maps) are admissible as evidence of facts of
a public nature stated in them,

(b) public documents (such as public registers, and returns made under public
authority with respect to matters of public interest) are admissible as evidence
of facts stated in them,

(c) records (such as the records of certain courts, treaties, Crown grants, pardons
and commissions) are admissible as evidence of facts stated in them, or

(d) evidence relating to a person’s age or date or place of birth may be given by
a person without personal knowledge of the matter.

Reputation as to character

2 Any rule of law under which in criminal proceedings evidence of a person’s
reputation is admissible for the purpose of proving his good or bad character.

Note

The rule is preserved only so far as it allows the court to treat such evidence as proving
the matter concerned.

Reputation or family tradition

3 Any rule of law under which in criminal proceedings evidence of reputation
or family tradition is admissible for the purpose of proving or disproving—

(a) pedigree or the existence of a marriage,
(b) the existence of any public or general right, or
(c) the identity of any person or thing.

Note

The rule is preserved only so far as it allows the court to treat such evidence as proving
or disproving the matter concerned.

Res gestae

4 Any rule of law under which in criminal proceedings a statement is admissible
as evidence of any matter stated if—
(a) the statement was made by a person so emotionally overpowered by an event
that the possibility of concoction or distortion can be disregarded,
(b) the statement accompanied an act which can be properly evaluated as evidence
only if considered in conjunction with the statement, or
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(c) the statement relates to a physical sensation or a mental state (such as intention
or emotion).

Confessions etc

5 Any rule of law relating to the admissibility of confessions or mixed
statements in criminal proceedings.

Admissions by agents etc

6 Any rule of law under which in criminal proceedings—
(a) an admission made by an agent of a defendant is admissible against the
defendant as evidence of any matter stated, or
(b) a statement made by a person to whom a defendant refers a person for
information is admissible against the defendant as evidence of any matter
stated.

Common enterprise

7 Any rule of law under which in criminal proceedings a statement made by a
party to a common enterprise is admissible against another party to the enterprise as
evidence of any matter stated.

Expert evidence

8 Any rule of law under which in criminal proceedings an expert witness may
draw on the body of expertise relevant to his field.

(2) With the exception of the rules preserved by this section, the common law rules
governing the admissibility of hearsay evidence in criminal proceedings are abolished.

Commencement Information
172 S. 118 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

119 Inconsistent statements

(1) If in criminal proceedings a person gives oral evidence and—
(a) he admits making a previous inconsistent statement, or
(b) aprevious inconsistent statement made by him is proved by virtue of section 3,
4 or 5 of the Criminal Procedure Act 1865 (c. 18),

the statement is admissible as evidence of any matter stated of which oral evidence
by him would be admissible.

(2) If in criminal proceedings evidence of an inconsistent statement by any person is given
under section 124(2)(c), the statement is admissible as evidence of any matter stated
in it of which oral evidence by that person would be admissible.

Commencement Information
I73  S. 119 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)
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120 Other previous statements of witnesses

(1) This section applies where a person (the witness) is called to give evidence in criminal
proceedings.

(2) If a previous statement by the witness is admitted as evidence to rebut a suggestion
that his oral evidence has been fabricated, that statement is admissible as evidence of
any matter stated of which oral evidence by the witness would be admissible.

(3) A statement made by the witness in a document—
(a) which is used by him to refresh his memory while giving evidence,
(b) on which he is cross-examined, and
(c) which as a consequence is received in evidence in the proceedings,

is admissible as evidence of any matter stated of which oral evidence by him would
be admissible.

(4) A previous statement by the witness is admissible as evidence of any matter stated of
which oral evidence by him would be admissible, if—

(a) any of the following three conditions is satisfied, and

(b) while giving evidence the witness indicates that to the best of his belief he
made the statement, and that to the best of his belief it states the truth.

(5) The first condition is that the statement identifies or describes a person, object or place.

(6) The second condition is that the statement was made by the witness when the matters
stated were fresh in his memory but he does not remember them, and cannot reasonably
be expected to remember them, well enough to give oral evidence of them in the
proceedings.

(7) The third condition is that—

(a) the witness claims to be a person against whom an offence has been
committed,

(b) the offence is one to which the proceedings relate,

(c) the statement consists of a complaint made by the witness (whether to a person
in authority or not) about conduct which would, if proved, constitute the
offence or part of the offence,

(d) the complaint was made as soon as could reasonably be expected after the
alleged conduct,

(e) the complaint was not made as a result of a threat or a promise, and

(f) before the statement is adduced the witness gives oral evidence in connection
with its subject matter.

(8) For the purposes of subsection (7) the fact that the complaint was elicited (for example,
by a leading question) is irrelevant unless a threat or a promise was involved.

Commencement Information
174  S. 120 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)


http://www.legislation.gov.uk/id/ukpga/2003/44/section/120
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/6
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2

Criminal Justice Act 2003 (c. 44) 97
Part 11 — Evidence
Chapter 2 — Hearsay evidence
Document Generated: 2024-07-25
Status: Point in time view as at 01/04/2008. This version of this Act contains provisions that are not valid for this point in time.
Changes to legislation: Criminal Justice Act 2003 is up to date with all changes known to be in force on or
before 25 July 2024. There are changes that may be brought into force at a future date. Changes that have
been made appear in the content and are referenced with annotations. (See end of Document for details)

Supplementary

121 Additional requirement for admissibility of multiple hearsay

(1) A hearsay statement is not admissible to prove the fact that an earlier hearsay statement
was made unless—
(a) either of the statements is admissible under section 117, 119 or 120,
(b) all parties to the proceedings so agree, or

(c) the court is satisfied that the value of the evidence in question, taking into
account how reliable the statements appear to be, is so high that the interests
of justice require the later statement to be admissible for that purpose.

(2) In this section “hearsay statement” means a statement, not made in oral evidence, that
is relied on as evidence of a matter stated in it.

Commencement Information
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122 Documents produced as exhibits

(1) This section applies if on a trial before a judge and jury for an offence—
(a) a statement made in a document is admitted in evidence under section 119
or 120, and
(b) the document or a copy of it is produced as an exhibit.

(2) The exhibit must not accompany the jury when they retire to consider their verdict
unless—
(a) the court considers it appropriate, or
(b) all the parties to the proceedings agree that it should accompany the jury.

Commencement Information
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123 Capability to make statement

(1) Nothing in section 116, 119 or 120 makes a statement admissible as evidence if it was
made by a person who did not have the required capability at the time when he made
the statement.

(2) Nothing in section 117 makes a statement admissible as evidence if any person who,
in order for the requirements of section 117(2) to be satisfied, must at any time have
supplied or received the information concerned or created or received the document
or part concerned—

(a) did not have the required capability at that time, or
(b) cannot be identified but cannot reasonably be assumed to have had the
required capability at that time.
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(3) For the purposes of this section a person has the required capability if he is capable
of—
(a) understanding questions put to him about the matters stated, and
(b) giving answers to such questions which can be understood.

(4) Where by reason of this section there is an issue as to whether a person had the required
capability when he made a statement—

(a) proceedings held for the determination of the issue must take place in the
absence of the jury (if there is one);

(b) in determining the issue the court may receive expert evidence and evidence
from any person to whom the statement in question was made;

(c) the burden of proof on the issue lies on the party seeking to adduce the
statement, and the standard of proof is the balance of probabilities.

Commencement Information
177 S. 123 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

124  Credibility

(1) This section applies if in criminal proceedings—
(a) a statement not made in oral evidence in the proceedings is admitted as
evidence of a matter stated, and

(b) the maker of the statement does not give oral evidence in connection with the
subject matter of the statement.

(2) In such a case—

(a) any evidence which (if he had given such evidence) would have been
admissible as relevant to his credibility as a witness is so admissible in the
proceedings;

(b) evidence may with the court’s leave be given of any matter which (if he had
given such evidence) could have been put to him in cross-examination as
relevant to his credibility as a witness but of which evidence could not have
been adduced by the cross-examining party;

(c) evidence tending to prove that he made (at whatever time) any other statement
inconsistent with the statement admitted as evidence is admissible for the
purpose of showing that he contradicted himself.

(3) If as a result of evidence admitted under this section an allegation is made against
the maker of a statement, the court may permit a party to lead additional evidence of
such description as the court may specify for the purposes of denying or answering
the allegation.

(4) In the case of a statement in a document which is admitted as evidence under
section 117 each person who, in order for the statement to be admissible, must have
supplied or received the information concerned or created or received the document
or part concerned is to be treated as the maker of the statement for the purposes of
subsections (1) to (3) above.
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Commencement Information
178 S. 124 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

125  Stopping the case where evidence is unconvincing

(1) If on a defendant’s trial before a judge and jury for an offence the court is satisfied at
any time after the close of the case for the prosecution that—
(a) the case against the defendant is based wholly or partly on a statement not
made in oral evidence in the proceedings, and
(b) the evidence provided by the statement is so unconvincing that, considering
its importance to the case against the defendant, his conviction of the offence
would be unsafe,

the court must either direct the jury to acquit the defendant of the offence or, if it
considers that there ought to be a retrial, discharge the jury.

(2) Where—
(a) ajury is directed under subsection (1) to acquit a defendant of an offence, and
(b) the circumstances are such that, apart from this subsection, the defendant
could if acquitted of that offence be found guilty of another offence,

the defendant may not be found guilty of that other offence if the court is satisfied as
mentioned in subsection (1) in respect of it.

(3) If—

(a) ajury is required to determine under section 4A(2) of the Criminal Procedure
(Insanity) Act 1964 (c. 84) whether a person charged on an indictment with
an offence did the act or made the omission charged, and

(b) the court is satisfied as mentioned in subsection (1) above at any time after
the close of the case for the prosecution that—

(1) the case against the defendant is based wholly or partly on a statement
not made in oral evidence in the proceedings, and

(ii) the evidence provided by the statement is so unconvincing that,
considering its importance to the case against the person, a finding
that he did the act or made the omission would be unsafe,

the court must either direct the jury to acquit the defendant of the offence or, if it
considers that there ought to be a rehearing, discharge the jury.

(4) This section does not prejudice any other power a court may have to direct a jury to
acquit a person of an offence or to discharge a jury.

Commencement Information
179 S. 125 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)
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126  Court’s general discretion to exclude evidence

(1) In criminal proceedings the court may refuse to admit a statement as evidence of a
matter stated if—

(a) the statement was made otherwise than in oral evidence in the proceedings,
and

(b) the court is satisfied that the case for excluding the statement, taking account
of the danger that to admit it would result in undue waste of time, substantially
outweighs the case for admitting it, taking account of the value of the
evidence.

(2) Nothing in this Chapter prejudices—
(a) any power of a court to exclude evidence under section 78 of the Police and
Criminal Evidence Act 1984 (c. 60) (exclusion of unfair evidence), or

(b) any other power of a court to exclude evidence at its discretion (whether by
preventing questions from being put or otherwise).

Commencement Information
I80 S. 126 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

Miscellaneous

127 Expert evidence: preparatory work.

(1) This section applies if—

(a) a statement has been prepared for the purposes of criminal proceedings,

(b) the person who prepared the statement had or may reasonably be supposed to
have had personal knowledge of the matters stated,

(c) noticeis given under the appropriate rules that another person (the expert) will
in evidence given in the proceedings orally or under section 9 of the Criminal
Justice Act 1967 (c. 80) base an opinion or inference on the statement, and

(d) the notice gives the name of the person who prepared the statement and the
nature of the matters stated.

(2) In evidence given in the proceedings the expert may base an opinion or inference on
the statement.

(3) If evidence based on the statement is given under subsection (2) the statement is to be
treated as evidence of what it states.

(4) This section does not apply if the court, on an application by a party to the proceedings,
orders that it is not in the interests of justice that it should apply.

(5) The matters to be considered by the court in deciding whether to make an order under
subsection (4) include—

(a) the expense of calling as a witness the person who prepared the statement;

(b) whether relevant evidence could be given by that person which could not be
given by the expert;
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(c) whether that person can reasonably be expected to remember the matters
stated well enough to give oral evidence of them.

(6) Subsections (1) to (5) apply to a statement prepared for the purposes of a criminal
investigation as they apply to a statement prepared for the purposes of criminal
proceedings, and in such a case references to the proceedings are to criminal
proceedings arising from the investigation.

(7) The appropriate rules are [*°Criminal Procedure Rules made by virtue of]—

(@) ™. .. section 81 of the Police and Criminal Evidence Act 1984 (advance
notice of expert evidence in Crown Court), or

(b) ™*. .. section 20(3) of the Criminal Procedure and Investigations Act 1996
(c. 25) (advance notice of expert evidence in magistrates' courts).

Textual Amendments
F36 Words in s. 127(7) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order
2004 (S.I. 2004/2035), art. 3, Sch. para. 50(a) (with art. 2(2))
F37 Word ins. 127(7)(a) omitted (1.9.2004) by virtue of The Courts Act 2003 (Consequential
Amendments) Order 2004 (S.1. 2004/2035), art. 3, Sch. para. 50(b) (with art. 2(2))
F38 Words in s. 127(7)(b) omitted (1.9.2004) by virtue of The Courts Act 2003 (Consequential
Amendments) Order 2004 (S.1. 2004/2035), art. 3, Sch. para. 50(c) (with art. 2(2))

Commencement Information
I81 S. 127 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

128  Confessions

(1) In the Police and Criminal Evidence Act 1984 (c. 60) the following section is inserted
after section 76—

“76A Confessions may be given in evidence for co-accused

(1) In any proceedings a confession made by an accused person may be given in
evidence for another person charged in the same proceedings (a co-accused)
in so far as it is relevant to any matter in issue in the proceedings and is not
excluded by the court in pursuance of this section.

(2) If, in any proceedings where a co-accused proposes to give in evidence a
confession made by an accused person, it is represented to the court that the
confession was or may have been obtained—

(a) by oppression of the person who made it; or

(b) in consequence of anything said or done which was likely, in the
circumstances existing at the time, to render unreliable any confession
which might be made by him in consequence thereof,

the court shall not allow the confession to be given in evidence for the
co-accused except in so far as it is proved to the court on the balance of
probabilities that the confession (notwithstanding that it may be true) was not
so obtained.
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(3) Before allowing a confession made by an accused person to be given in
evidence for a co-accused in any proceedings, the court may of its own
motion require the fact that the confession was not obtained as mentioned
in subsection (2) above to be proved in the proceedings on the balance of
probabilities.

(4) The fact that a confession is wholly or partly excluded in pursuance of this
section shall not affect the admissibility in evidence—

(a) of any facts discovered as a result of the confession; or

(b) where the confession is relevant as showing that the accused speaks,
writes or expresses himself in a particular way, of so much of the
confession as is necessary to show that he does so.

(5) Evidence that a fact to which this subsection applies was discovered as a
result of a statement made by an accused person shall not be admissible unless
evidence of how it was discovered is given by him or on his behalf.

(6) Subsection (5) above applies—
(a) to any fact discovered as a result of a confession which is wholly
excluded in pursuance of this section; and

(b) to any fact discovered as a result of a confession which is partly so
excluded, if the fact is discovered as a result of the excluded part of
the confession.

(7) In this section “oppression” includes torture, inhuman or degrading treatment,
and the use or threat of violence (whether or not amounting to torture).”

(2) Subject to subsection (1), nothing in this Chapter makes a confession by a defendant
admissible if it would not be admissible under section 76 of the Police and Criminal
Evidence Act 1984 (c. 60).

(3) In subsection (2) “confession” has the meaning given by section 82 of that Act.

Commencement Information
I82  S. 128 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

129  Representations other than by a person

(1) Where a representation of any fact—
(a) is made otherwise than by a person, but
(b) depends for its accuracy on information supplied (directly or indirectly) by
a person,
the representation is not admissible in criminal proceedings as evidence of the fact
unless it is proved that the information was accurate.

(2) Subsection (1) does not affect the operation of the presumption that a mechanical
device has been properly set or calibrated.
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Commencement Information
I83 S. 129 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

130  Depositions

In Schedule 3 to the Crime and Disorder Act 1998 (c. 37), sub-paragraph (4) of
paragraph 5 is omitted (power of the court to overrule an objection to a deposition
being read as evidence by virtue of that paragraph).

Commencement Information
I84 S. 130 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

131 Evidence at retrial [ )%a%%

For paragraphs 1 and 1A of Schedule 2 to the Criminal Appeal Act 1968 (c. 19) (oral
evidence and use of transcripts etc at retrials under that Act) there is substituted—

“Evidence

1 (1) Evidence given at a retrial must be given orally if it was given orally at the
original trial, unless—

(a) all the parties to the retrial agree otherwise;

(b) section 116 of the Criminal Justice Act 2003 applies (admissibility
of hearsay evidence where a witness is unavailable); or

(c) the witness is unavailable to give evidence, otherwise than as
mentioned in subsection (2) of that section, and section 114(1)(d)
of that Act applies (admission of hearsay evidence under residual
discretion).

(2) Paragraph 5 of Schedule 3 to the Crime and Disorder Act 1998 (use of
depositions) does not apply at a retrial to a deposition read as evidence at
the original trial.”

Commencement Information
I85 S. 131 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

General

132 Rules of court B %a%%

(1) Rules of court may make such provision as appears to the appropriate authority to be
necessary or expedient for the purposes of this Chapter; and the appropriate authority
is the authority entitled to make the rules.
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(2) The rules may make provision about the procedure to be followed and other conditions
to be fulfilled by a party proposing to tender a statement in evidence under any
provision of this Chapter.

(3) The rules may require a party proposing to tender the evidence to serve on each party
to the proceedings such notice, and such particulars of or relating to the evidence, as
may be prescribed.

(4) The rules may provide that the evidence is to be treated as admissible by agreement
of the parties if—

(a) a notice has been served in accordance with provision made under
subsection (3), and

(b) no counter-notice in the prescribed form objecting to the admission of the
evidence has been served by a party.

(5) If a party proposing to tender evidence fails to comply with a prescribed requirement
applicable to it—

(a) the evidence is not admissible except with the court’s leave;

(b) where leave is given the court or jury may draw such inferences from the
failure as appear proper;

(c) the failure may be taken into account by the court in considering the exercise
of its powers with respect to costs.

(6) In considering whether or how to exercise any of its powers under subsection (5) the
court shall have regard to whether there is any justification for the failure to comply
with the requirement.

(7) A person shall not be convicted of an offence solely on an inference drawn under
subsection (5)(b).

(8) Rules under this section may—
(a) limit the application of any provision of the rules to prescribed circumstances;
(b) subject any provision of the rules to prescribed exceptions;
(¢) make different provision for different cases or circumstances.

(9) Nothing in this section prejudices the generality of any enactment conferring power to
make rules of court; and no particular provision of this section prejudices any general
provision of it.

[**°(10) In this section “prescribed” means prescribed by rules of court]

Textual Amendments
F39 S. 132(10) substituted (1.9.2004) by The Courts Act 2003 (Consequential Amendments) Order 2004
(S.I. 2004/2035), art. 3, Sch. para. 51 (with art. 2(2))

133 Proof of statements in documents

Where a statement in a document is admissible as evidence in criminal proceedings,
the statement may be proved by producing either—

(a) the document, or
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(b) (whether or not the document exists) a copy of the document or of the material
part of it,

authenticated in whatever way the court may approve.

Commencement Information
I86 S. 133 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

134 Interpretation of Chapter 2

(1) In this Chapter—

“copy”, in relation to a document, means anything on to which information
recorded in the document has been copied, by whatever means and whether
directly or indirectly;

“criminal proceedings” means criminal proceedings in relation to which the
strict rules of evidence apply;

“defendant”, in relation to criminal proceedings, means a person charged
with an offence in those proceedings;

“document” means anything in which information of any description is
recorded;

“oral evidence” includes evidence which, by reason of any disability,
disorder or other impairment, a person called as a witness gives in writing or
by signs or by way of any device;

“statutory provision” means any provision contained in, or in an instrument
made under, this or any other Act, including any Act passed after this Act.

(2) Section 115 (statements and matters stated) contains other general interpretative
provisions.

(3) Where a defendant is charged with two or more offences in the same criminal
proceedings, this Chapter has effect as if each offence were charged in separate
proceedings.

Commencement Information
I87 S. 134 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)

135 Armed forces

Schedule 7 (hearsay evidence: armed forces) has effect.

Commencement Information
I88 S. 135 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
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136  Repeals etc

In the Criminal Justice Act 1988 (c. 33), the following provisions (which are to some
extent superseded by provisions of this Chapter) are repealed—

(a) Part2 and Schedule 2 (which relate to documentary evidence);

(b) in Schedule 13, paragraphs 2 to 5 (which relate to documentary evidence in
service courts etc).

Commencement Information
I89 S. 136 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 6 (subject to
art. 2(2), Sch. 2)
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MISCELLANEOUS AND SUPPLEMENTAL

PROSPECTIVE

137  Evidence by video recording

(1) This section applies where—

(a) aperson is called as a witness in proceedings for an offence triable only on
indictment, or for a prescribed offence triable either way,

(b) the person claims to have witnessed (whether visually or in any other way)—

(i) events alleged by the prosecution to include conduct constituting the
offence or part of the offence, or

(i1) events closely connected with such events,

(¢) he has previously given an account of the events in question (whether in
response to questions asked or otherwise),

(d) the account was given at a time when those events were fresh in the person’s
memory (or would have been, assuming the truth of the claim mentioned in
paragraph (b)),

(e) avideo recording was made of the account,

(f) the court has made a direction that the recording should be admitted as
evidence in chief of the witness, and the direction has not been rescinded, and

(g) the recording is played in the proceedings in accordance with the direction.

(2) If, or to the extent that, the witness in his oral evidence in the proceedings asserts the
truth of the statements made by him in the recorded account, they shall be treated as
if made by him in that evidence.

(3) A direction under subsection (1)(f)—
(a) may not be made in relation to a recorded account given by the defendant;
(b) may be made only if it appears to the court that—

(i) the witness’s recollection of the events in question is likely to have
been significantly better when he gave the recorded account than it
will be when he gives oral evidence in the proceedings, and
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(ii) it is in the interests of justice for the recording to be admitted, having
regard in particular to the matters mentioned in subsection (4).

(4) Those matters are—

(a) the interval between the time of the events in question and the time when the
recorded account was made;

(b) any other factors that might affect the reliability of what the witness said in
that account;

(c) the quality of the recording;

(d) any views of the witness as to whether his evidence in chief should be given
orally or by means of the recording.

(5) For the purposes of subsection (2) it does not matter if the statements in the recorded
account were not made on oath.

(6) In this section “prescribed” means of a description specified in an order made by the
Secretary of State.

PROSPECTIVE

138  Video evidence: further provisions

(2) The reference in subsection (1)(f) of section 137 to the admission of a recording
includes a reference to the admission of part of the recording; and references in that
section and this one to the video recording or to the witness’s recorded account shall,
where appropriate, be read accordingly.

(3) In considering whether any part of a recording should be not admitted under
section 137, the court must consider—
(a) whether admitting that part would carry a risk of prejudice to the defendant,
and
(b) if so, whether the interests of justice nevertheless require it to be admitted in
view of the desirability of showing the whole, or substantially the whole, of
the recorded interview.

(4) A court may not make a direction under section 137(1)(f) in relation to any proceedings
unless—
(a) the Secretary of State has notified the court that arrangements can be made, in
the area in which it appears to the court that the proceedings will take place,
for implementing directions under that section, and

(b) the notice has not been withdrawn.

(5) Nothing in section 137 affects the admissibility of any video recording which would
be admissible apart from that section.

Textual Amendments
F40 S. 138(1) repealed (27.6.2011) by Coroners and Justice Act 2009 (c. 25), ss. 111, 182(5), Sch. 23 Pt. 3
(with s. 180); S.I. 2011/1452, art. 2(c)(i)
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139  Use of documents to refresh memory

(1) A person giving oral evidence in criminal proceedings about any matter may, at any
stage in the course of doing so, refresh his memory of it from a document made or
verified by him at an earlier time if—

(a) he states in his oral evidence that the document records his recollection of the
matter at that earlier time, and

(b) his recollection of the matter is likely to have been significantly better at that
time than it is at the time of his oral evidence.

(2) Where—

(a) a person giving oral evidence in criminal proceedings about any matter has
previously given an oral account, of which a sound recording was made, and
he states in that evidence that the account represented his recollection of the
matter at that time,

(b) his recollection of the matter is likely to have been significantly better at the
time of the previous account than it is at the time of his oral evidence, and

(c) atranscript has been made of the sound recording,

he may, at any stage in the course of giving his evidence, refresh his memory of the
matter from that transcript.

Commencement Information
190 S. 139 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-

(6))

140 Interpretation of Chapter 3

In this Chapter—

“criminal proceedings” means criminal proceedings in relation to which the
strict rules of evidence apply;

“defendant”, in relation to criminal proceedings, means a person charged
with an offence in those proceedings;

“document” means anything in which information of any description is
recorded, but not including any recording of sounds or moving images;

“oral evidence” includes evidence which, by reason of any disability,
disorder or other impairment, a person called as a witness gives in writing or
by signs or by way of any device;

“video recording” means any recording, on any medium, from which a
moving image may by any means be produced, and includes the accompanying
sound-track.
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141  Saving

No provision of this Part has effect in relation to criminal proceedings begun before
the commencement of that provision.

Commencement Information
192 S. 141 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-
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PART 12 IAE

SENTENCING

Modifications etc. (not altering text)
C4  Pt. 12 (ss. 142-305) modified (4.4.2005) by The Criminal Justice Act 2003 (Sentencing) (Transitory
Provisions) Order 2005 (S.I. 2005/643), art. 3
Pt. 12 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 183(4), 383 (as amended (1.4.2008) by The Offender Management Act 2007
(Consequential Amendments) Order 2008 (S.I. 2008/912), art. 3, Sch. 1 para. 23(2)(b)); S.1.
2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I. 2009/1167, art. 4

CHAPTER 1 @)a%%

GENERAL PROVISIONS ABOUT SENTENCING

Modifications etc. (not altering text)
CS5  Pt. 12 Ch. 1: power to amend conferred (30.11.2009) by Criminal Justice and Immigration Act 2008
(c. 4), ss. 4(3), 153; S.I. 2009/3074, art. 2(d)

Matters to be taken into account in sentencing

142 Purposes of sentencing

(1) Any court dealing with an offender in respect of his offence must have regard to the
following purposes of sentencing—
(a) the punishment of offenders,
(b) the reduction of crime (including its reduction by deterrence),
(c) the reform and rehabilitation of offenders,
(d) the protection of the public, and
(e) the making of reparation by offenders to persons affected by their offences.

(2) Subsection (1) does not apply—
(a) in relation to an offender who is aged under 18 at the time of conviction,
(b) to an offence the sentence for which is fixed by law,
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(c) toan offence the sentence for which falls to be imposed under section 51A(2)
of the Firearms Act 1968 (c. 27) (minimum sentence for certain firearms
offences), under subsection (2) of section 110 or 111 of the Sentencing Act
(required custodial sentences) [*', under section 29(4) or (6) of the Violent
Crime Reduction Act 2006 (minimum sentences in certain cases of using
someone to mind a weapon)] or under any of sections 225 to 228 of this Act
(dangerous offenders), or

(d) inrelation to the making under Part 3 of the Mental Health Act 1983 (c. 20) of
a hospital order (with or without a restriction order), an interim hospital order,
a hospital direction or a limitation direction.

(3) In this Chapter “sentence”, in relation to an offence, includes any order made by a
court when dealing with the offender in respect of his offence; and “sentencing” is to
be construed accordingly.

Textual Amendments
F41 Words in s. 142(2)(c) inserted (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49, 66(2),
Sch. 1 para. 9(2); S.I. 2007/858, art. 2(g)

Commencement Information
193  S. 142 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
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PROSPECTIVE

"2142A Purposes etc. of sentencing: offenders under 18

Textual Amendments
F42 Ss. 142-154 repealed (1.12.2020) by Sentencing Act 2020 (c. 17), s. 416(1), Sch. 28 (with ss.
413(4)(5), 416(7), Sch. 27); S.1. 2020/1236, reg. 2

143 Determining the seriousness of an offence

(1) In considering the seriousness of any offence, the court must consider the offender’s
culpability in committing the offence and any harm which the offence caused, was
intended to cause or might forseeably have caused.

(2) In considering the seriousness of an offence (“the current offence”) committed by
an offender who has one or more previous convictions, the court must treat each
previous conviction as an aggravating factor if (in the case of that conviction) the court
considers that it can reasonably be so treated having regard, in particular, to—

(a) the nature of the offence to which the conviction relates and its relevance to
the current offence, and

(b) the time that has elapsed since the conviction.
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(3) In considering the seriousness of any offence committed while the offender was on
bail, the court must treat the fact that it was committed in those circumstances as an
aggravating factor.

(4) Any reference in subsection (2) to a previous conviction is to be read as a reference
to—
(a) aprevious conviction by a court in the United Kingdom, or
(b) aprevious finding of guilt in service disciplinary proceedings.

(5) Subsections (2) and (4) do not prevent the court from treating a previous conviction
by a court outside the United Kingdom as an aggravating factor in any case where the
court considers it appropriate to do so.

Commencement Information
194  S. 143 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

144  Reduction in sentences for guilty pleas

(1) In determining what sentence to pass on an offender who has pleaded guilty to an
offence in proceedings before that or another court, a court must take into account—
(a) the stage in the proceedings for the offence at which the offender indicated
his intention to plead guilty, and
(b) the circumstances in which this indication was given.

(2) In the case of an offence the sentence for which falls to be imposed under
subsection (2) of section 110 or 111 of the Sentencing Act, nothing in that subsection
prevents the court, after taking into account any matter referred to in subsection (1)
of this section, from imposing any sentence which is not less than 80 per cent of that
specified in that subsection.

Commencement Information
195 S. 144 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

145  Increase in sentences for racial or religious aggravation

(1) This section applies where a court is considering the seriousness of an offence
other than one under sections 29 to 32 of the Crime and Disorder Act 1998 (c. 37)
(racially or religiously aggravated assaults, criminal damage, public order offences
and harassment etc).

(2) If the offence was racially or religiously aggravated, the court—
(a) must treat that fact as an aggravating factor, and
(b) must state in open court that the offence was so aggravated.

(3) Section 28 of the Crime and Disorder Act 1998 (meaning of “racially or religiously
aggravated”) applies for the purposes of this section as it applies for the purposes of
sections 29 to 32 of that Act.
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Commencement Information

196 S. 145 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

146 Increase in sentences for aggravation related to disability or sexual
orientation

(1) This section applies where the court is considering the seriousness of an offence
committed in any of the circumstances mentioned in subsection (2).
(2) Those circumstances are—

(a) that, at the time of committing the offence, or immediately before or after
doing so, the offender demonstrated towards the victim of the offence hostility
based on—

(i) the sexual orientation (or presumed sexual orientation) of the victim,
or

(i1) a disability (or presumed disability) of the victim, or
b) that the offence is motivated (wholly or partly)—
y or partly

(1) by hostility towards persons who are of a particular sexual orientation,
or

(i1) by hostility towards persons who have a disability or a particular
disability.
(3) The court—

(a) must treat the fact that the offence was committed in any of those
circumstances as an aggravating factor, and

(b) must state in open court that the offence was committed in such circumstances.

(4) It is immaterial for the purposes of paragraph (a) or (b) of subsection (2) whether or not
the offender’s hostility is also based, to any extent, on any other factor not mentioned
in that paragraph.

(5) In this section “disability” means any physical or mental impairment.

Commencement Information

197 S. 146 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

General restrictions on community sentences

147  Meaning of “community sentence” etc.

(1) In this Part “community sentence” means a sentence which consists of or includes—
(a) acommunity order (as defined by section 177), or
(b) one or more youth community orders.

(2) In this Chapter “youth community order” means—
(a) acurfew order as defined by section 163 of the Sentencing Act,
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(b) an exclusion order under section 40A(1) of that Act,

(c) an attendance centre order as defined by section 163 of that Act,
(d) asupervision order under section 63(1) of that Act, or

(e) an action plan order under section 69(1) of that Act.

Commencement Information
198 S. 147 wholly in force at 4.4.2005, see s. 336(3) and S.1. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

148 Restrictions on imposing community sentences

(1) A court must not pass a community sentence on an offender unless it is of the opinion
that the offence, or the combination of the offence and one or more offences associated
with it, was serious enough to warrant such a sentence.

(2) Where a court passes a community sentence which consists of or includes a community
order—
(a) the particular requirement or requirements forming part of the community
order must be such as, in the opinion of the court, is, or taken together are, the
most suitable for the offender, and

(b) the restrictions on liberty imposed by the order must be such as in the opinion
of the court are commensurate with the seriousness of the offence, or the
combination of the offence and one or more offences associated with it.

(3) Where a court passes a community sentence which consists of or includes one or more
youth community orders—

(a) the particular order or orders forming part of the sentence must be such as,
in the opinion of the court, is, or taken together are, the most suitable for the
offender, and

(b) the restrictions on liberty imposed by the order or orders must be such as in

the opinion of the court are commensurate with the seriousness of the offence,
or the combination of the offence and one or more offences associated with it.

(4) Subsections (1) and (2)(b) have effect subject to section 151(2).

Commencement Information
199 S. 148 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

149  Passing of community sentence on offender remanded in custody

(1) In determining the restrictions on liberty to be imposed by a community order or youth
community order in respect of an offence, the court may have regard to any period for
which the offender has been remanded in custody in connection with the offence or
any other offence the charge for which was founded on the same facts or evidence.

(2) In subsection (1) “remanded in custody” has the meaning given by section 242(2).
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Commencement Information
1100 S. 149 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

150  Community sentence not available where sentence fixed by law etc.

The power to make a community order or youth community order is not exercisable
in respect of an offence for which the sentence—

(a) is fixed by law,

(b) falls to be imposed under section 51A(2) of the Firearms Act 1968 (c. 27)
(required custodial sentence for certain firearms offences),

(c) falls to be imposed under section 110(2) or 111(2) of the Sentencing Act
(requirement to impose custodial sentences for certain repeated offences
committed by offenders aged 18 or over), *. . .

[(ca) falls to be imposed under section 29(4) or (6) of the Violent Crime Reduction
Act 2006 (required custodial sentence in certain cases of using someone to
mind a weapon), or]

(d) falls to be imposed under any of sections 225 to 228 of this Act (requirement
to impose custodial sentences for certain offences committed by offenders
posing risk to public).

Textual Amendments
F43 Word in s. 150(c) repealed (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49, 65, 66(2),
Sch. 1 para. 9(3), Sch. 5; S.I. 2007/858, art. 2(g)(m)(n)(xvii)
F44 S. 150(ca) inserted (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49, 66(2), Sch. 1 para.
9(3); S.1. 2007/858, art. 2(g)

Commencement Information
1101 S. 150 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

VALID FROM 14/07/2008

[F*150A Community order available only for offences punishable with imprisonment
or for persistent offenders previously fined

(1) The power to make a community order is only exercisable in respect of an offence
if—
(a) the offence is punishable with imprisonment; or
(b) in any other case, section 151(2) confers power to make such an order.

(2) For the purposes of this section and section 151 an offence triable either way that
was tried summarily is to be regarded as punishable with imprisonment only if it is
so punishable by the sentencing court (and for this purpose section 148(1) is to be
disregarded).]
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Textual Amendments
F45 S. 150A inserted (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 11(1), 153; S.I.
2008/1586, art. 2(1), Sch. 1 para. 2

PROSPECTIVE

2151 Community order or youth rehabilitation order for persistent offender
previously fined

Textual Amendments
F42 Ss. 142-154 repealed (1.12.2020) by Sentencing Act 2020 (c. 17), s. 416(1), Sch. 28 (with ss.
413(4)(5), 416(7), Sch. 27); S.1. 2020/1236, reg. 2

General restrictions on discretionary custodial sentences

152 General restrictions on imposing discretionary custodial sentences

(1) This section applies where a person is convicted of an offence punishable with a
custodial sentence other than one—
(a) fixed by law, or
(b) falling to be imposed under section 51A(2) of the Firearms Act 1968 (c. 27),
under [***section 110(2) or 111(2) of the Sentencing Act, under section 29(4)
or (6) of the Violent Crime Reduction Act 2006] or under any of sections 225
to 228 of this Act.

(2) The court must not pass a custodial sentence unless it is of the opinion that the offence,
or the combination of the offence and one or more offences associated with it, was
so serious that neither a fine alone nor a community sentence can be justified for the
offence.

(3) Nothing in subsection (2) prevents the court from passing a custodial sentence on the
offender if—

(a) he fails to express his willingness to comply with a requirement which is
proposed by the court to be included in a community order and which requires
an expression of such willingness, or

(b) he fails to comply with an order under section 161(2) (pre-sentence drug
testing).

Textual Amendments
F46 Words in s. 152(1) substituted (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49, 66(2),
Sch. 1 para. 9(4); S.I. 2007/858, art. 2(g)
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Commencement Information
1102 S. 152 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

153  Length of discretionary custodial sentences: general provision

(1) This section applies where a court passes a custodial sentence other than one fixed by
law or falling to be imposed under section 225 or 226.

(2) Subject to section 51A(2) of the Firearms Act 1968 (c. 27), sections 110(2) and 111(2)
of the Sentencing Act [*, section 29(4) or (6) of the Violent Crime Reduction Act
2006] and sections 227(2) and 228(2) of this Act, the custodial sentence must be for
the shortest term (not exceeding the permitted maximum) that in the opinion of the
court is commensurate with the seriousness of the offence, or the combination of the
offence and one or more offences associated with it.

Textual Amendments
F47 Words in s. 153(2) inserted (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49, 66(2),
Sch. 1 para. 9(5); S.I. 2007/858, art. 2(g)

Commencement Information
1103 S. 153 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

PROSPECTIVE

General limit on magistrates' court’s power to impose imprisonment

2154 General limit on magistrates' court’s power to impose imprisonment

Textual Amendments
F42 Ss. 142-154 repealed (1.12.2020) by Sentencing Act 2020 (c. 17), s. 416(1), Sch. 28 (with ss.
413(4)(5), 416(7), Sch. 27); S.I. 2020/1236, reg. 2

155 Consecutive terms of imprisonment

(1) Section 133 of the Magistrates' Courts Act 1980 (consecutive terms of imprisonment)
is amended as follows.

(2) In subsection (1), for [***“the words from “the longest” to “being imposed”] there is
substituted “ 65 weeks .

(3) Subsection (2) is omitted.
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(4) In subsection (3) for “the preceding subsections” there is substituted “ subsection (1)
above .

Textual Amendments
F48 Words in s. 155(2) substituted (14.7.2022) by Judicial Review and Courts Act 2022 (c. 35), s. 51(4),
Sch. 2 para. 19(2); S.1. 2022/816, regs. 1(2), 3(d)

Procedural requirements for imposing community
sentences and discretionary custodial sentences

156  Pre-sentence reports and other requirements

(1) In forming any such opinion as is mentioned in section 148(1), (2)(b) or (3)(b),
section 152(2) or section 153(2), a court must take into account all such information
as is available to it about the circumstances of the offence or (as the case may be) of
the offence and the offence or offences associated with it, including any aggravating
or mitigating factors.

(2) In forming any such opinion as is mentioned in section 148(2)(a) or (3)(a), the court
may take into account any information about the offender which is before it.

(3) Subject to subsection (4), a court must obtain and consider a pre-sentence report
before—
(a) in the case of a custodial sentence, forming any such opinion as is mentioned
in section 152(2), section 153(2), section 225(1)(b), section 226(1)(b),
section 227(1)(b) or section 228(1)(b)(i), or
(b) inthe case of a community sentence, forming any such opinion as is mentioned
in section 148(1), (2)(b) or (3)(b) or any opinion as to the suitability for the
offender of the particular requirement or requirements to be imposed by the
community order.

(4) Subsection (3) does not apply if, in the circumstances of the case, the court is of the
opinion that it is unnecessary to obtain a pre-sentence report.

(5) In a case where the offender is aged under 18, the court must not form the opinion
mentioned in subsection (4) unless—

(a) there exists a previous pre-sentence report obtained in respect of the offender,
and

(b) the court has had regard to the information contained in that report, or, if there
is more than one such report, the most recent report.

(6) No custodial sentence or community sentence is invalidated by the failure of a court
to obtain and consider a pre-sentence report before forming an opinion referred to in
subsection (3), but any court on an appeal against such a sentence—

(a) must, subject to subsection (7), obtain a pre-sentence report if none was
obtained by the court below, and

(b) must consider any such report obtained by it or by that court.

(7) Subsection (6)(a) does not apply if the court is of the opinion—
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(a) that the court below was justified in forming an opinion that it was
unnecessary to obtain a pre-sentence report, or

(b) that, although the court below was not justified in forming that opinion, in the
circumstances of the case at the time it is before the court, it is unnecessary
to obtain a pre-sentence report.

(8) In a case where the offender is aged under 18, the court must not form the opinion
mentioned in subsection (7) unless—
(a) there exists a previous pre-sentence report obtained in respect of the offender,
and

(b) the court has had regard to the information contained in that report, or, if there
is more than one such report, the most recent report.

Commencement Information
1104 S. 156 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

157  Additional requirements in case of mentally disordered offender

(1) Subject to subsection (2), in any case where the offender is or appears to be mentally
disordered, the court must obtain and consider a medical report before passing a
custodial sentence other than one fixed by law.

(2) Subsection (1) does not apply if, in the circumstances of the case, the court is of the
opinion that it is unnecessary to obtain a medical report.

(3) Before passing a custodial sentence other than one fixed by law on an offender who
is or appears to be mentally disordered, a court must consider—
(a) any information before it which relates to his mental condition (whether given
in a medical report, a pre-sentence report or otherwise), and
(b) the likely effect of such a sentence on that condition and on any treatment
which may be available for it.

(4) No custodial sentence which is passed in a case to which subsection (1) applies is
invalidated by the failure of a court to comply with that subsection, but any court on
an appeal against such a sentence—

(a) must obtain a medical report if none was obtained by the court below, and
(b) must consider any such report obtained by it or by that court.

(5) In this section “mentally disordered”, in relation to any person, means suffering from
a mental disorder within the meaning of the Mental Health Act 1983 (c. 20).

(6) In this section “medical report” means a report as to an offender’s mental condition
made or submitted orally or in writing by a registered medical practitioner who is
approved for the purposes of section 12 of the Mental Health Act 1983 by the Secretary
of State as having special experience in the diagnosis or treatment of mental disorder.

(7) Nothing in this section is to be taken to limit the generality of section 156.
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Commencement Information
1105 S. 157 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

158  Meaning of “pre-sentence report”

(1) In this Part “pre-sentence report” means a report which—
(a) with a view to assisting the court in determining the most suitable method of
dealing with an offender, is made or submitted by an appropriate officer, and
(b) contains information as to such matters, presented in such manner, as may be
prescribed by rules made by the Secretary of State.

(2) In subsection (1) “an appropriate officer” means—

a) where the offender is aged 18 or over, an officer of a local probation board,
g p
[*“or an officer of a provider of probation services] and

(b) where the offender is aged under 18, an officer of a local probation board
[*, an officer of a provider of probation services] , a social worker of a local
authority *'. . . or a member of a youth offending team.

Textual Amendments
F49 Words in s. 158(2)(a) inserted (1.4.2008) by The Offender Management Act 2007 (Consequential
Amendments) Order 2008 (S.1. 2008/912), art. 3, Sch. 1 para. 19(2)(a)
F50 Words in s. 158(2)(b) inserted (1.4.2008) by The Offender Management Act 2007 (Consequential
Amendments) Order 2008 (S.1. 2008/912), art. 3, Sch. 1 para. 19(2)(b)
F51 Words in s. 158(2)(b) repealed (1.4.2005 for E. and 1.4.2006 for W.) by Children Act 2004 (c. 31), ss.
64, 67, Sch. 5 Pt. 4; S.1. 2005/394, art. 2(2)(g); S.I. 2006/885, art. 2(2)(h)

Modifications etc. (not altering text)
C6  S.158(1) applied (with modifications) (28.3.2009 for certain purposes, otherwise 31.10.2009) by
Armed Forces Act 2006 (c. 52), ss. 257(1)-(3), 383 (with ss. 271(1), 385); S.I. 2009/812, art. 3 (with
transitional provisions in S.I. 2009/1059); S.1. 2009/1167, art. 4

Commencement Information
1106 S. 158 wholly in force at 4.4.2005; s. 158 not in force at Royal Assent, see s. 336(3); s. 158(1)(b) in
force at 7.3.2005 by S.1. 2005/373, art. 2; s. 158 in force in so far as not already in force at 4.4.2005
by S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to art. 2(2), Sch. 2)

Disclosure of pre-sentence reports etc

159  Disclosure of pre-sentence reports

(1) This section applies where the court obtains a pre-sentence report, other than a report
given orally in open court.

(2) Subject to subsections (3) and (4), the court must give a copy of the report—
(a) to the offender or his counsel or solicitor,
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(b) ifthe offender is aged under 18, to any parent or guardian of his who is present
in court, and

(c) to the prosecutor, that is to say, the person having the conduct of the
proceedings in respect of the offence.

(3) If the offender is aged under 18 and it appears to the court that the disclosure to the
offender or to any parent or guardian of his of any information contained in the report
would be likely to create a risk of significant harm to the offender, a complete copy
of the report need not be given to the offender or, as the case may be, to that parent
or guardian.

(4) If the prosecutor is not of a description prescribed by order made by the Secretary of
State, a copy of the report need not be given to the prosecutor if the court considers
that it would be inappropriate for him to be given it.

(5) No information obtained by virtue of subsection (2)(c) may be used or disclosed
otherwise than for the purpose of—

(a) determining whether representations as to matters contained in the report need
to be made to the court, or

(b) making such representations to the court.

(6) In relation to an offender aged under 18 for whom a local authority have parental
responsibility and who—
(a) is in their care, or
(b) isprovided with accommodation by them in the exercise of any social services
functions,

references in this section to his parent or guardian are to be read as references to that
authority.

(7) In this section and section 160—
“harm” has the same meaning as in section 31 of the Children Act 1989
(c.41);
“local authority” and “parental responsibility” have the same meanings as
in that Act;
“social services functions”, in relation to a local authority, has the meaning
given by section 1A of the Local Authority Social Services Act 1970 (c. 42).

Modifications etc. (not altering text)
C7  S.159(1)-(3)(5) applied (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 257(4), 383 (with ss. 271(1), 385); S.I. 2009/812, art. 3 (with transitional provisions
in S.I. 2009/1059); S.I. 2009/1167, art. 4

Commencement Information
1107 S. 159 wholly in force at 4.4.2005; s. 159 not in force at Royal Assent, see s. 336(3); s. 159(4) in force
at 7.3.2005 by S.I. 2005/373, art. 2; s. 159 in force at 4.4.2005 in so far as not already in force by S.I.
2005/950, art. 2(1), Sch. 1 para. 7 (subject to art. 2(2), Sch. 2)

160 Other reports of local probation boards [**, providers of probation services] and
members of youth offending teams

(1) This section applies where—
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(a) areport by an officer of a local probation board [, an officer of a provider

of probation services] or a member of a youth offending team is made to
any court (other than a youth court) with a view to assisting the court in
determining the most suitable method of dealing with any person in respect
of an offence, and

(b) the report is not a pre-sentence report.

(2) Subject to subsection (3), the court must give a copy of the report—
(a) to the offender or his counsel or solicitor, and

(b) ifthe offender is aged under 18, to any parent or guardian of his who is present
in court.

(3) If the offender is aged under 18 and it appears to the court that the disclosure to the
offender or to any parent or guardian of his of any information contained in the report
would be likely to create a risk of significant harm to the offender, a complete copy
of the report need not be given to the offender, or as the case may be, to that parent
or guardian.

(4) In relation to an offender aged under 18 for whom a local authority have parental
responsibility and who—
(a) 1isin their care, or
(b) isprovided with accommodation by them in the exercise of any social services
functions,

references in this section to his parent or guardian are to be read as references to that
authority.

Textual Amendments
F52 Words in s. 160 inserted (1.4.2008) by The Offender Management Act 2007 (Consequential
Amendments) Order 2008 (S.1. 2008/912), art. 3, Sch. 1 para. 19(3)(a)
F53 Words in s. 160(1)(a) inserted (1.4.2008) by The Offender Management Act 2007 (Consequential
Amendments) Order 2008 (S.1. 2008/912), art. 3, Sch. 1 para. 19(3)(b)

Commencement Information
1108 S. 160 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

VALID FROM 30/11/2009

Pre-sentence drug testing

161  Pre-sentence drug testing

(1) Where a person ™. . . is convicted of an offence and the court is considering
passing a community sentence or a suspended sentence, it may make an order under
subsection (2) for the purpose of ascertaining whether the offender has any specified
Class A drug in his body.

(2) The order requires the offender to provide, in accordance with the order, samples of
any description specified in the order.
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(3) Where the offender has not attained the age of 17, the order must provide for the
samples to be provided in the presence of an appropriate adult.

(4) If it is proved to the satisfaction of the court that the offender has, without reasonable
excuse, failed to comply with the order it may impose on him a fine of an amount
not exceeding level 4.

(5) In subsection (4) “level 4” means the amount which, in relation to a fine for a
summary offence, is level 4 on the standard scale.

(6) The court may not make an order under subsection (2) unless it has been notified by
the Secretary of State that the power to make such orders is exercisable by the court
and the notice has not been withdrawn.

(8) In this section—
“appropriate adult”, in relation to a person under the age of 17, means—

(a) his parent or guardian or, if he is in the care of a local authority
or voluntary organisation, a person representing that authority or
organisation,

(b) a social worker of a local authority ", . ., or

(c) if no person falling within paragraph (a) or (b) is available, any
responsible person aged 18 or over who is not a police officer or a
person employed by the police;

“specified Class A drug” has the same meaning as in Part 3 of the Criminal
Justice and Court Services Act 2000 (c. 43).

Textual Amendments

F54 Words ins. 161(1) repealed (30.11.2009) by Criminal Justice and Immigration Act 2008 (c. 4), ss.
6, 149, 153, Sch. 4 para. 78(a), {Sch. 28 para. Pt. 1} (with Sch. 27 paras. 1, 5); S.I. 2009/3074, art.
2(p)(xiii) (u)(xxxi)

F55 S.161(7) repealed (30.11.2009) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 6, 149,
153, Sch. 4 para. 78(b), {Sch. 28 para. Pt. 1} (with Sch. 27 paras. 1, 5); S.I. 2009/3074, art. 2(p)
(xiii) (u)(xxxi)

F56 Words ins. 161(8)(b) repealed (1.4.2005 for E. and 1.4.2006 for W.) by Children Act 2004 (c. 31),
ss. 64, 67, Sch. 5 Pt. 4; S.I. 2005/394, art. 2(2)(g); S.I. 2006/885, art. 2(2)(h)

[ Surcharges

Textual Amendments
F57 Ss. 161A, 161B and cross-heading inserted (1.4.2007) by Domestic Violence, Crime and Victims Act
2004 (c. 28), ss. 14(1), 59, 60 (with Sch. 12 para. 7); S.I. 2007/602, art. 2(a)

161A  Court’s duty to order payment of surcharge

(1) A court when dealing with a person for one or more offences must also (subject to
subsections (2) and (3)) order him to pay a surcharge.
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(2) Subsection (1) does not apply in such cases as may be prescribed by an order made
by the Secretary of State.

(3) Where a court dealing with an offender considers—
(a) that it would be appropriate to make a compensation order, but
(b) that he has insufficient means to pay both the surcharge and appropriate
compensation,

the court must reduce the surcharge accordingly (if necessary to nil).

or the purposes of this section a court does not “deal with™ a person 1f 1t—
4) For th f thi i d “deal with” if i
(a) discharges him absolutely, or
(b) makes an order under the Mental Health Act 1983 in respect of him.

Modifications etc. (not altering text)
C8 S.161A(1) excluded (1.4.2007) by The Criminal Justice Act 2003 (Surcharge) Order 2007 (S.1.
2007/707), art. 2
C9 S.161A(1) excluded (1.4.2007) by The Criminal Justice Act 2003 (Surcharge)(No 2) Order 2007 (S.1I.
2007/1079), {art. 3}

161B  Amount of surcharge

(1) The surcharge payable under section 161A is such amount as the Secretary of State
may specify by order.

(2) An order under this section may provide for the amount to depend on—
(a) the offence or offences committed,
(b) how the offender is otherwise dealt with (including, where the offender is
fined, the amount of the fine),
(c) the age of the offender.

This is not to be read as limiting section 330(3) (power to make different provision
for different purposes etc).]

Fines

162 Powers to order statement as to offender’s financial circumstances

(1) Where an individual has been convicted of an offence, the court may, before sentencing
him, make a financial circumstances order with respect to him.

(2) Where a magistrates' court has been notified in accordance with section 12(4) of the
Magistrates' Courts Act 1980 (c. 43) that an individual desires to plead guilty without
appearing before the court, the court may make a financial circumstances order with
respect to him.

(3) In this section “a financial circumstances order” means, in relation to any individual,
an order requiring him to give to the court, within such period as may be specified in
the order, such a statement of his financial circumstances as the court may require.
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(4) An individual who without reasonable excuse fails to comply with a financial
circumstances order is liable on summary conviction to a fine not exceeding level 3
on the standard scale.

(5) If an individual, in furnishing any statement in pursuance of a financial circumstances
order—

(a) makes a statement which he knows to be false in a material particular,
(b) recklessly furnishes a statement which is false in a material particular, or
(c) knowingly fails to disclose any material fact,
he is liable on summary conviction to a fine not exceeding level 4 on the standard scale.

(6) Proceedings in respect of an offence under subsection (5) may, notwithstanding
anything in section 127(1) of the Magistrates' Courts Act 1980 (c. 43) (limitation of
time), be commenced at any time within two years from the date of the commission of
the offence or within six months from its first discovery by the prosecutor, whichever
period expires the earlier.

Commencement Information
1109 S. 162 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

163 General power of Crown Court to fine offender convicted on indictment

Where a person is convicted on indictment of any offence, other than an offence for
which the sentence is fixed by law or falls to be imposed under section 110(2) or 111(2)
of the Sentencing Act or under any of sections 225 to 228 of this Act, the court, if
not precluded from sentencing an offender by its exercise of some other power, may
impose a fine instead of or in addition to dealing with him in any other way in which
the court has power to deal with him, subject however to any enactment requiring the
offender to be dealt with in a particular way.

Commencement Information
1110 S. 163 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

164 Fixing of fines

(1) Before fixing the amount of any fine to be imposed on an offender who is an individual,
a court must inquire into his financial circumstances.

(2) The amount of any fine fixed by a court must be such as, in the opinion of the court,
reflects the seriousness of the offence.

(3) In fixing the amount of any fine to be imposed on an offender (whether an individual or
other person), a court must take into account the circumstances of the case including,
among other things, the financial circumstances of the offender so far as they are
known, or appear, to the court.
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(4) Subsection (3) applies whether taking into account the financial circumstances of the
offender has the effect of increasing or reducing the amount of the fine.

[**(4A) In applying subsection (3), a court must not reduce the amount of a fine on account of

any surcharge it orders the offender to pay under section 161A, except to the extent
that he has insufficient means to pay both.]

(5) Where—
(a) an offender has been convicted in his absence in pursuance of section 11 or 12
of the Magistrates' Courts Act 1980 (c. 43) (non-appearance of accused), or
(b) an offender—

(1) has failed to furnish a statement of his financial circumstances in
response to a request which is an official request for the purposes
of section 20A of the Criminal Justice Act 1991 (c. 53) (offence of
making false statement as to financial circumstances),

(i) has failed to comply with an order under section 162(1), or

(iii) has otherwise failed to co-operate with the court in its inquiry into his
financial circumstances,

and the court considers that it has insufficient information to make a proper
determination of the financial circumstances of the offender, it may make such
determination as it thinks fit.

Textual Amendments
FS58 S.164(4A) inserted (1.4.2007) by Domestic Violence, Crime and Victims Act 2004 (c. 28), ss. 14(2),
59, 60 (with Sch. 12 para. 7); S.I. 2007/602, art. 2(a)

Commencement Information
I111 S. 164 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

165  Remission of fines

(1) This section applies where a court has, in fixing the amount of a fine, determined the
offender’s financial circumstances under section 164(5).

(2) If, on subsequently inquiring into the offender’s financial circumstances, the court is
satisfied that had it had the results of that inquiry when sentencing the offender it
would—

(a) have fixed a smaller amount, or
(b) not have fined him,

it may remit the whole or part of the fine.

(3) Where under this section the court remits the whole or part of a fine after a term
of imprisonment has been fixed under section 139 of the Sentencing Act (powers
of Crown Court in relation to fines) or section 82(5) of the Magistrates' Courts
Act 1980 (magistrates' powers in relation to default) it must reduce the term by the
corresponding proportion.

(4) In calculating any reduction required by subsection (3), any fraction of a day is to be
ignored.
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Commencement Information
I112 S. 165 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

Savings for power to mitigate etc

166 Savings for powers to mitigate sentences and deal appropriately with mentally
disordered offenders ﬁ

(1) Nothing in—
(a) section 148 (imposing community sentences),
(b) section 152, 153 or 157 (imposing custodial sentences),
(c) section 156 (pre-sentence reports and other requirements),
(d) section 164 (fixing of fines),

prevents a court from mitigating an offender’s sentence by taking into account any
such matters as, in the opinion of the court, are relevant in mitigation of sentence.

(2) Section 152(2) does not prevent a court, after taking into account such matters, from
passing a community sentence even though it is of the opinion that the offence, or the
combination of the offence and one or more offences associated with it, was so serious
that a community sentence could not normally be justified for the offence.

(3) Nothing in the sections mentioned in subsection (1)(a) to (d) prevents a court—
(a) from mitigating any penalty included in an offender’s sentence by taking into
account any other penalty included in that sentence, and
(b) in the case of an offender who is convicted of one or more other offences,
from mitigating his sentence by applying any rule of law as to the totality of
sentences.

(4) Subsections (2) and (3) are without prejudice to the generality of subsection (1).

(5) Nothing in the sections mentioned in subsection (1)(a) to (d) is to be taken—
(a) as requiring a court to pass a custodial sentence, or any particular custodial
sentence, on a mentally disordered offender, or
(b) asrestricting any power (whether under the Mental Health Act 1983 (c. 20) or
otherwise) which enables a court to deal with such an offender in the manner
it considers to be most appropriate in all the circumstances.

(6) In subsection (5) “mentally disordered”, in relation to a person, means suffering from
a mental disorder within the meaning of the Mental Health Act 1983.

Commencement Information
I113 S. 166 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)
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Sentencing and allocation guidelines

167  The Sentencing Guidelines Council

(1) There shall be a Sentencing Guidelines Council (in this Chapter referred to as the
Council) consisting of—

(a) the Lord Chief Justice, who is to be chairman of the Council,

(b) seven members (in this section and section 168 referred to as “judicial
members™) appointed by the [**Lord Chief Justice] after consultation with
F60 . the ["*'Lord Chancellor], and

(c) four members (in this section and section 168 referred to as “non-judicial
members”) appointed by the [***Lord Chancellor] after consultation with the
[F**Secretary of State] and the Lord Chief Justice.

(2) A person is eligible to be appointed as a judicial member if he is—
(a) a Lord Justice of Appeal,
(b) ajudge of the High Court,
(¢) aCircuit judge,
(d) a District Judge (Magistrates' Courts), or
(e) alay justice.

(3) The judicial members must include a Circuit judge, a District Judge (Magistrates'
Courts) and a lay justice.

(4) A person is eligible for appointment as a non-judicial member if he appears to the
[**Lord Chancellor] to have experience in one or more of the following areas—
(a) policing,
(b) criminal prosecution,
(c) criminal defence, and
(d) the promotion of the welfare of victims of crime.

(5) The persons eligible for appointment as a non-judicial member by virtue of experience
of criminal prosecution include the Director of Public Prosecutions.

(6) The non-judicial members must include at least one person appearing to the [**Lord
Chancellor] to have experience in each area.

(7) The Lord Chief Justice must appoint one of the judicial members or non-judicial
members to be deputy chairman of the Council.

(8) In relation to any meeting of the Council from which the Lord Chief Justice is to be
absent, he may nominate any person eligible for appointment as a judicial member to
act as a member on his behalf at the meeting.

(9) The [**Lord Chancellor] may appoint a person appearing to him to have experience
of sentencing policy and the administration of sentences to attend and speak at any
meeting of the Council.

[®(10) The Lord Chief Justice may nominate a judicial office holder (as defined in

section 109(4) of the Constitutional Reform Act 2005) to exercise his functions under
this section.]

(10) In this section and section 168 “lay justice” means a justice of the peace who is not
a District Judge (Magistrates' Courts).
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Textual Amendments

F59 Words in s. 167(1)(b) substituted (3.4.2006) by Constitutional Reform Act 2005 (c. 4), ss. 15(1), 148,
Sch. 4 para. 357(2)(a); S.I. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

F60 Words ins. 167(1)(b) omitted (22.8.2007) by virtue of The Secretary of State for Justice Order 2007
(S.I. 2007/2128), art. 8, Sch. para. 9(2)(a)(i)

F61 Words in s. 167(1)(b) substituted (3.4.2006) by Constitutional Reform Act 2005 (c. 4), ss. 15(1), 148,
Sch. 4 para. 357(2)(b); S.I. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

F62 Words in s. 167(1)(b) substituted (22.8.2007) by The Secretary of State for Justice Order 2007 (S.1.
2007/2128), art. 8, Sch. para. 9(2)(a)(ii)

F63 Words in s. 167(1)(b) substituted (22.8.2007) by The Secretary of State for Justice Order 2007 (S.1.
2007/2128), art. 8, Sch. para. 9(2)(a)(ii)

F64 Words ins. 167(4)(6)(9) substituted (22.8.2007) by The Secretary of State for Justice Order 2007 (S.I.
2007/2128), art. 8, Sch. para. 9(2)(b)

F65 S.167(10) inserted (3.4.2006) after s. 167(9) by virtue of Constitutional Reform Act 2005 (c. 4), ss.
15(1), 148, Sch. 4 para. 357(3); S.I. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

Modifications etc. (not altering text)
C10 S. 167(1)(b)(c): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.I. 2007/2128), art. 4(1)(c) (with art. 7)
C11 S. 167(1)(c): function transferred to the Secretary of State (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.I. 2007/2128), art. S(1) (with art. 7)
C12  S. 167(9): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.I. 2007/2128), art. 4(1)(c) (with art. 7)

168 Sentencing Guidelines Council: supplementary provisions

(1) In relation to the Council, the Lord Chancellor may by order make provision—
(a) as to the term of office, resignation and re-appointment of judicial members
and non-judicial members,

[(b) enabling the Lord Chancellor to remove a judicial member from office, with
the concurrence of the Lord Chief Justice, on the grounds of incapacity or
misbehaviour, and

(c) enabling the [""Lord Chancellor] to remove a non-judicial member from
office on the grounds of incapacity or misbehaviour.]

["**(1A) The following provisions apply to an order under subsection (1)—

(a) if the order includes provision falling within subsection (1)(a), the Lord
Chancellor must consult the Lord Chief Justice about that provision before
making the order;

(b) if'the order includes provision falling within subsection (1)(b), the order may
not be made unless the Lord Chief Justice agrees to the inclusion of that
provision.

(1B) The Lord Chief Justice may, with the concurrence of the Lord Chancellor, by order
make provision as to the proceedings of the Council.]

(3) The validity of anything done by the Council is not affected by any vacancy among its
members, by any defect in the appointment of a member or by any failure to comply
with section 167(3), (6) or (7).
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(4) The Lord Chancellor may pay—
(a) to any judicial member who is appointed by virtue of being a lay justice, such
remuneration or expenses as he may determine, and
(b) to any other judicial member or the Lord Chief Justice, such expenses as he
may determine.

(5) The [*"Lord Chancellor] may pay to any non-judicial member such remuneration or
expenses as he may determine.

[7°(6) The Lord Chief Justice may nominate a judicial office holder (as defined in

section 109(4) of the Constitutional Reform Act 2005) to exercise his functions under
subsection (1B).]

Textual Amendments

F66 S. 168(1)(b)(c) substituted (3.4.2006) by Constitutional Reform Act 2005 (c. 4), ss. 15(1), 148, Sch. 4
para. 358(2); S.I. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

F67 Words ins. 168(1)(c)(5) substituted (22.8.2007) by The Secretary of State for Justice Order 2007 (S.I.
2007/2128), art. 8, Sch. para. 9(3)

F68 S. 168(1A)(1B) substituted (3.4.2006) for s. 168(2) by Constitutional Reform Act 2005 (c. 4), ss.
15(1), 148, Sch. 4 para. 358(3); S.1. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

F69 S. 168(2) repealed (3.4.2006) by Constitutional Reform Act 2005 (c. 4), ss. 146, 148, Sch. 18 Pt. 2;
S.1. 2006/1014, art. 2(a), Sch. 1 para. 30(b)

F70 S. 168(6) inserted (3.4.2006) by Constitutional Reform Act 2005 (c. 4), ss. 15(1), 148, Sch. 4 para.
358(4); S.I. 2006/1014, art. 2(a), Sch. 1 para. 11(cc)

Modifications etc. (not altering text)
C13 S. 168(1)(c): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.1. 2007/2128), art. 4(1)(c) (with art. 7)
C14 S. 168(5): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.1. 2007/2128), art. 4(1)(c) (with art. 7)

Commencement Information
I114 S. 168 wholly in force at 27.2.2004; s. 168(1)(2) in force at Royal Assent, see s. 336(1); s. 168(3)-(5)
in force at 27.2.2004 by S.I. 2004/81, art. 5

169  The Sentencing Advisory Panel

(1) There shall continue to be a Sentencing Advisory Panel (in this Chapter referred to as
“the Panel”) constituted by the Lord Chancellor after consultation with the Secretary
of State and the Lord Chief Justice.

(2) The Lord Chancellor must, after consultation with the Secretary of State and the Lord
Chief Justice, appoint one of the members of the Panel to be its chairman.

(3) The Lord Chancellor may pay to any member of the Panel such remuneration or
expenses as he may determine.
170 Guidelines relating to sentencing and allocation
(1) In this Chapter—
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(a) “sentencing guidelines” means guidelines relating to the sentencing of
offenders, which may be general in nature or limited to a particular category
of offence or offender, and

(b) “allocation guidelines” means guidelines relating to decisions by a
magistrates' court under section 19 of the Magistrates' Courts Act 1980 (c. 43)
as to whether an offence is more suitable for summary trial or trial on
indictment.

(2) The Secretary of State may at any time propose to the Council—
(a) that sentencing guidelines be framed or revised by the Council—
(i) in respect of offences or offenders of a particular category, or
(i) in respect of a particular matter affecting sentencing, or
(b) that allocation guidelines be framed or revised by the Council.

(3) The Council may from time to time consider whether to frame sentencing guidelines
or allocation guidelines and, if it receives—

(a) aproposal under section 171(2) from the Panel, or
(b) aproposal under subsection (2) from the Secretary of State,
must consider whether to do so.

(4) Where sentencing guidelines or allocation guidelines have been issued by the Council
as definitive guidelines, the Council must from time to time (and, in particular, if it
receives a proposal under section 171(2) from the Panel or under subsection (2) from
the Secretary of State) consider whether to revise them.

(5) Where the Council decides to frame or revise sentencing guidelines, the matters to
which the Council must have regard include—

(a) the need to promote consistency in sentencing,

(b) the sentences imposed by courts in England and Wales for offences to which
the guidelines relate,

(c) the cost of different sentences and their relative effectiveness in preventing
re-offending,

(d) the need to promote public confidence in the criminal justice system, and

(e) the views communicated to the Council, in accordance with section 171(3)
(b), by the Panel.

(6) Where the Council decides to frame or revise allocation guidelines, the matters to
which the Council must have regard include—
(a) the need to promote consistency in decisions under section 19 of the
Magistrates' Courts Act 1980 (c. 43), and

(b) the views communicated to the Council, in accordance with section 171(3)
(b), by the Panel.

(7) Sentencing guidelines in respect of an offence or category of offences must include
criteria for determining the seriousness of the offence or offences, including (where
appropriate) criteria for determining the weight to be given to any previous convictions
of offenders.

(8) Where the Council has prepared or revised any sentencing guidelines or allocation
guidelines, it must—

(a) publish them as draft guidelines, and
(b) consult about the draft guidelines—
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(i) the Secretary of State,
(ii) such persons as the Lord Chancellor "', . . may direct, and
(iii) such other persons as the Council considers appropriate.

(9) The Council may, after making any amendment of the draft guidelines which it
considers appropriate, issue the guidelines as definitive guidelines.

Textual Amendments
F71 Words in s. 170(8)(b)(ii) omitted (22.8.2007) by virtue of The Secretary of State for Justice Order 2007
(S.I. 2007/2128), art. 8, Sch. para. 9(4)

Modifications etc. (not altering text)
C15 S. 170(8)(b)(i1): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.1. 2007/2128), art. 4(1)(c) (with art. 7)

171 Functions of Sentencing Advisory Panel in relation to guidelines

(1) Where the Council decides to frame or revise any sentencing guidelines or
allocation guidelines, otherwise than in response to a proposal from the Panel under
subsection (2), the Council must notify the Panel.

(2) The Panel may at any time propose to the Council—
(a) that sentencing guidelines be framed or revised by the Council—
(i) in respect of offences or offenders of a particular category, or
(i) in respect of a particular matter affecting sentencing, or
(b) that allocation guidelines be framed or revised by the Council.

(3) Where the Panel receives a notification under subsection (1) or makes a proposal under
subsection (2), the Panel must—

(a) obtain and consider the views on the matters in issue of such persons or bodies
as may be determined, after consultation with *”%. . . the Lord Chancellor, by
the Council, and

(b) formulate its own views on those matters and communicate them to the
Council.

(4) Paragraph (a) of subsection (3) does not apply where the Council notifies the Panel of
the Council’s view that the urgency of the case makes it impracticable for the Panel
to comply with that paragraph.

Textual Amendments
F72  Words ins. 171(3)(a) omitted (22.8.2007) by virtue of The Secretary of State for Justice Order 2007
(S.I1. 2007/2128), art. 8, Sch. para. 9(5)

Modifications etc. (not altering text)
C16 S. 171(3)(a): functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for
Justice Order 2007 (S.I. 2007/2128), art. 4(1)(c) (with art. 7)
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172 Duty of court to have regard to sentencing guidelines

(1) Every court must—
(a) in sentencing an offender, have regard to any guidelines which are relevant
to the offender’s case, and

(b) in exercising any other function relating to the sentencing of offenders, have
regard to any guidelines which are relevant to the exercise of the function.

(2) In subsection (1) “guidelines” means sentencing guidelines issued by the Council
under section 170(9) as definitive guidelines, as revised by subsequent guidelines so
issued.

173 Annual report by Council

(1) The Council must as soon as practicable after the end of each financial year make
to the [*Lord Chancellor] a report on the exercise of the Council’s functions during
the year.

(2) If section 167 comes into force after the beginning of a financial year, the first report
may relate to a period beginning with the day on which that section comes into force
and ending with the end of the next financial year.

(3) The [Lord Chancellor] must lay a copy of the report before each House of
Parliament.

(4) The Council must publish the report once the copy has been so laid.

(5) In this section—

“financial year” means a period of 12 months ending with 31st March;
F74

Textual Amendments
F73 Words in s. 173(1)(3) substituted (22.8.2007) by The Secretary of State for Justice Order 2007 (S.1.
2007/2128), art. 8, Sch. para. 9(6)(a)
F74 Words in s. 173(5) omitted (22.8.2007) by virtue of The Secretary of State for Justice Order 2007 (S.1.
2007/2128), art. 8, Sch. para. 9(6)(b)

Modifications etc. (not altering text)
C17 S. 173: functions transferred to the Lord Chancellor (22.8.2007) by The Secretary of State for Justice
Order 2007 (S.I. 2007/2128), art. 4(1)(c) (with art. 7)

Duty of court to explain sentence

174 Duty to give reasons for, and explain effect of, sentence

(1) Subject to subsections (3) and (4), any court passing sentence on an offender—

(a) muststate in open court, in ordinary language and in general terms, its reasons
for deciding on the sentence passed, and

(b) must explain to the offender in ordinary language—
(1) the effect of the sentence,
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(i1) where the offender is required to comply with any order of the court
forming part of the sentence, the effects of non-compliance with the
order,

(ii1) any power of the court, on the application of the offender or any other
person, to vary or review any order of the court forming part of the
sentence, and

(iv) where the sentence consists of or includes a fine, the effects of failure
to pay the fine.

(2) In complying with subsection (1)(a), the court must—

(a) where guidelines indicate that a sentence of a particular kind, or within
a particular range, would normally be appropriate for the offence and the
sentence is of a different kind, or is outside that range, state the court’s reasons
for deciding on a sentence of a different kind or outside that range,

(b) where the sentence is a custodial sentence and the duty in subsection (2) of
section 152 is not excluded by subsection (1)(a) or (b) or (3) of that section,
state that it is of the opinion referred to in section 152(2) and why it is of that
opinion,

(c) where the sentence is a community sentence and the case does not fall within
section 151(2), state that it is of the opinion that section 148(1) applies and
why it is of that opinion,

(d) where as a result of taking into account any matter referred to in
section 144(1), the court imposes a punishment on the offender which is less
severe than the punishment it would otherwise have imposed, state that fact,
and

(e) inany case, mention any aggravating or mitigating factors which the court has
regarded as being of particular importance.

(3) Subsection (1)(a) does not apply—

(a) to an offence the sentence for which is fixed by law (provision relating to
sentencing for such an offence being made by section 270), or

(b) to an offence the sentence for which falls to be imposed under section 51A(2)
of the Firearms Act 1968 (c. 27) ["*, under subsection (2) of section 110 or
111 of the Sentencing Act or under section 29(4) or (6) of the Violent Crime
Reduction Act 2006](required custodial sentences).

(4) The Secretary of State may by order—
(a) prescribe cases in which subsection (1)(a) or (b) does not apply, and

(b) prescribe cases in which the statement referred to in subsection (1)(a) or the
explanation referred to in subsection (1)(b) may be made in the absence of the
offender, or may be provided in written form.

(5) Where a magistrates' court passes a custodial sentence, it must cause any reason stated
by virtue of subsection (2)(b) to be specified in the warrant of commitment and entered
on the register.

(6) In this section—
“guidelines” has the same meaning as in section 172;
“the register” has the meaning given by section 163 of the Sentencing Act.
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Textual Amendments

F75 Words in s. 174(3)(b) substituted (6.4.2007) by Violent Crime Reduction Act 2006 (c. 38), ss. 49,
66(2), Sch. 1 para. 9(6); S.I. 2007/858, art. 2(g)

Modifications etc. (not altering text)

C18 S. 174(1)(a) excluded (1.4.2006) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 73(7),
178; S.I. 2006/378, art. 5(1) (with art. 5(2))

C19 S. 174(1)(a) applied (1.4.2006) by Serious Organised Crime and Police Act 2005 (c. 15), ss. 74(14),
178; S.I. 2006/378, art. 5(1) (with art. 5(2))

Commencement Information

1115 S. 174 wholly in force at 4.4.2005; s. 174 not in force at Royal Assent, see s. 336(3); s. 174(4) in force
at 5.4.2004 by S.1. 2004/829 {art. 2(1)(2)} (subject to art. 2(3)-(6)); s. 174 in force in so far as not
already in force at 4.4.2005 by S.1. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to art. 2(2), Sch. 2)

Publication of information by Secretary of State

175 Duty to publish information about sentencing

In section 95 of the Criminal Justice Act 1991 (c. 53) (information for financial and

other purposes) in subsection (1) before the “or” at the end of paragraph (a) there is
inserted—

“(aa) enabling such persons to become aware of the relative effectiveness of
different sentences—

(1) in preventing re-offending, and

(il) in promoting public confidence in the criminal justice
system;”.

Commencement Information

I116 S. 175 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 7 (subject to
art. 2(2), Sch. 2)

Interpretation of Chapter

176 Interpretation of Chapter 1
In this Chapter—

“allocation guidelines” has the meaning given by section 170(1)(b);
“the Council” means the Sentencing Guidelines Council;
“the Panel” means the Sentencing Advisory Panel;

“sentence” and “sentencing” are to be read in accordance with
section 142(3);

“sentencing guidelines” has the meaning given by section 170(1)(a);
“youth community order” has the meaning given by section 147(2).
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Commencement Information
I117 S. 176 wholly in force at 5.4.2004, see s. 336(3) and S.I. 2004/829, art. 2(1)(2) (subject to art. 2(3)-

(6))

CHAPTER 2 QIR €

COMMUNITY ORDERS: OFFENDERS AGED 16 OR OVER

177 ~ Community orders

(1) Where a person aged 16 or over is convicted of an offence, the court by or before
which he is convicted may make an order (in this Part referred to as a “community
order”) imposing on him any one or more of the following requirements—

(a) anunpaid work requirement (as defined by section 199),

(b) an activity requirement (as defined by section 201),

(¢) aprogramme requirement (as defined by section 202),

(d) a prohibited activity requirement (as defined by section 203),
(e) acurfew requirement (as defined by section 204),

(f) an exclusion requirement (as defined by section 205),

(g) aresidence requirement (as defined by section 2006),

(h) a mental health treatment requirement (as defined by section 207),
(1) adrug rehabilitation requirement (as defined by section 209),
(j) an alcohol treatment requirement (as defined by section 212),
(k) asupervision requirement (as defined by section 213), and

() in a case where the offender is aged under 25, an attendance centre
requirement (as defined by section 214).

(2) Subsection (1) has effect subject to sections 150 and 218 and to the following
provisions of Chapter 4 relating to particular requirements—

(a) section 199(3) (unpaid work requirement),

(b) section 201(3) and (4) (activity requirement),

(c) section 202(4) and (5) (programme requirement),

(d) section 203(2) (prohibited activity requirement),

(e) section 207(3) (mental health treatment requirement),
(f) section 209(2) (drug rehabilitation requirement), and
(g) section 212(2) and (3) (alcohol treatment requirement).

(3) Where the court makes a community order imposing a curfew requirement or
an exclusion requirement, the court must also impose an electronic monitoring
requirement (as defined by section 215) unless—

(a) itis prevented from doing so by section 215(2) or 218(4), or

(b) in the particular circumstances of the case, it considers it inappropriate to do
SO.

(4) Where the court makes a community order imposing an unpaid work requirement, an
activity requirement, a programme requirement, a prohibited activity requirement, a
residence requirement, a mental health treatment requirement, a drug rehabilitation
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requirement, an alcohol treatment requirement, a supervision requirement or an
attendance centre requirement, the court may also impose an electronic monitoring
requirement unless prevented from doing so by section 215(2) or 218(4).

(5) A community order must specify a date, not more than three years after the date of
the order, by which all the requirements in it must have been complied with; and a
community order which imposes two or more different requirements falling within
subsection (1) may also specify an earlier date or dates in relation to compliance with
any one or more of them.

(6) Before making a community order imposing two or more different requirements
falling within subsection (1), the court must consider whether, in the circumstances of
the case, the requirements are compatible with each other.

Modifications etc. (not altering text)

C20 S. 177(3)-(6) modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 178(3)(4), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059);
S.I. 2009/1167, art. 4

C21 S.177(5)(6) extended (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 182(4)-(6), 383 (subject to s. 183) (as amended (11.12.2013) by Crime and Courts
Act 2013 (c. 22), s. 61(2), Sch. 16 para. 33(3) (with Sch. 16 para. 35); S.I. 2013/2981, art. 2(¢)); S.I.
2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I. 2009/1167, art. 4

Commencement Information
1118 S. 177 wholly in force at 4.4.2009; s. 177 not in force at Royal Assent, see s. 336(3); s. 177 in force for
certain purposes at 4.4.2005 and otherwise in force at 4.4.2009 by S.I. 2005/950, art. 2, Sch. 1 para. 8
(subject to Sch. 2) (as amended by S.I. 2007/391, art. 2)

178 Power to provide for court review of community orders

(1) The Secretary of State may by order—

(a) enable or require a court making a community order to provide for the
community order to be reviewed periodically by that or another court,

(b) enable a court to amend a community order so as to include or remove a
provision for review by a court, and

(c) make provision as to the timing and conduct of reviews and as to the powers
of the court on a review.

(2) An order under this section may, in particular, make provision in relation to community
orders corresponding to any provision made by sections 191 and 192 in relation to
suspended sentence orders.

(3) An order under this section may repeal or amend any provision of this Part.

Modifications etc. (not altering text)
C22 S. 178 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss. 178(3)(4), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4
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179  Breach, revocation or amendment of community order

Schedule 8 (which relates to failures to comply with the requirements of community
orders and to the revocation or amendment of such orders) shall have effect.

Commencement Information
1119 S. 179 wholly in force at 4.4.2009; s. 179 not in force at Royal Assent, see s. 336(3); s. 179 in force for
certain purposes at 4.4.2005 and otherwise in force at 4.4.2009 by S.I. 2005/950, art. 2, Sch. 1 para. 8
(subject to Sch. 2) (as amended by S.I. 2007/391, art. 2)

180  Transfer of community orders to Scotland or Northern Ireland

Schedule 9 (transfer of community orders to Scotland or Northern Ireland) shall have
effect.

Commencement Information
1120 S. 180 wholly in force at 4.4.2009; s. 180 not in force at Royal Assent, see s. 336(3); s. 180 in force for
certain purposes at 4.4.2005 and otherwise in force at 4.4.2009 by S.I. 2005/950, art. 2, Sch. 1 para. 8
(subject to Sch. 2) (as amended by S.I. 2007/391, art. 2)

CHAPTER 3 @)a%Y%

PRISON SENTENCES OF LESS THAN 12 MONTHS
Prison sentences of less than twelve months

181  Prison sentences of less than 12 months

(1) Any power of a court to impose a sentence of imprisonment for a term of less than
12 months on an offender may be exercised only in accordance with the following
provisions of this section unless the court makes an intermittent custody order (as

defined by section 183).

(2) The term of the sentence—
(a) must be expressed in weeks,
(b) must be at least 28 weeks,
(c) must not be more than 51 weeks in respect of any one offence, and
(d) must not exceed the maximum term permitted for the offence.

(3) The court, when passing sentence, must—
(a) specify a period (in this Chapter referred to as “the custodial period”) at the
end of which the offender is to be released on a licence, and
(b) by order require the licence to be granted subject to conditions requiring
the offender’s compliance during the remainder of the term (in this Chapter
referred to as “the licence period”) or any part of it with one or more
requirements falling within section 182(1) and specified in the order.

(4) In this Part “custody plus order” means an order under subsection (3)(b).
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(5) The custodial period—
(a) must be at least 2 weeks, and
(b) inrespect of any one offence, must not be more than 13 weeks.

(6) In determining the term of the sentence and the length of the custodial period, the court
must ensure that the licence period is at least 26 weeks in length.

(7) Where a court imposes two or more terms of imprisonment in accordance with this
section to be served consecutively—

(a) the aggregate length of the terms of imprisonment must not be more than 65
weeks, and

(b) the aggregate length of the custodial periods must not be more than 26 weeks.

(8) A custody plus order which specifies two or more requirements may, in relation to any
requirement, refer to compliance within such part of the licence period as is specified
in the order.

(9) Subsection (3)(b) does not apply where the sentence is a suspended sentence.

Modifications etc. (not altering text)

C23 S. 181 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss. 196(1), 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.1.
2009/1167, art. 4

C24 S.181(3)(b) modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 197(2), 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4

182  Licence conditions

(1) The requirements falling within this subsection are—
(a) anunpaid work requirement (as defined by section 199),
(b) an activity requirement (as defined by section 201),
(¢) aprogramme requirement (as defined by section 202),
(d) a prohibited activity requirement (as defined by section 203),
(e) acurfew requirement (as defined by section 204),
(f) an exclusion requirement (as defined by section 205),
(g) asupervision requirement (as defined by section 213), and

(h) in a case where the offender is aged under 25, an attendance centre
requirement (as defined by section 214).

(2) The power under section 181(3)(b) to determine the conditions of the licence has effect
subject to section 218 and to the following provisions of Chapter 4 relating to particular
requirements—

(a) section 199(3) (unpaid work requirement),

(b) section 201(3) and (4) (activity requirement),

(c) section 202(4) and (5) (programme requirement), and
(d) section 203(2) (prohibited activity requirement).
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(3) Where the court makes a custody plus order requiring a licence to contain a curfew
requirement or an exclusion requirement, the court must also require the licence to
contain an electronic monitoring requirement (as defined by section 215) unless—

(a) the court is prevented from doing so by section 215(2) or 218(4), or

(b) in the particular circumstances of the case, it considers it inappropriate to do
SO.

(4) Where the court makes a custody plus order requiring a licence to contain an unpaid
work requirement, an activity requirement, a programme requirement, a prohibited
activity requirement, a supervision requirement or an attendance centre requirement,
the court may also require the licence to contain an electronic monitoring requirement
unless the court is prevented from doing so by section 215(2) or 218(4).

(5) Before making a custody plus order requiring a licence to contain two or more different
requirements falling within subsection (1), the court must consider whether, in the
circumstances of the case, the requirements are compatible with each other.

Modifications etc. (not altering text)
C25 S. 182 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss. 196(1), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4

Commencement Information
I121 S. 182 partly in force; s. 182 not in force at Royal Assent, see s. 336(3); s. 182(1)(3)-(5) in force for
certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.

Intermittent custody

183  Intermittent custody

(1) A court may, when passing a sentence of imprisonment for a term complying with
subsection (4)—
(a) specify the number of days that the offender must serve in prison under the
sentence before being released on licence for the remainder of the term, and
(b) by order—

(1) specify periods during which the offender is to be released
temporarily on licence before he has served that number of days in
prison, and

(i1) require any licence to be granted subject to conditions requiring the
offender’s compliance during the licence periods with one or more
requirements falling within section 182(1) and specified in the order.

(2) In this Part “intermittent custody order” means an order under subsection (1)(b).

(3) In this Chapter—
“licence period”, in relation to a term of imprisonment to which an
intermittent custody order relates, means any period during which the offender
is released on licence by virtue of subsection (1)(a) or (b)(1);
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“the number of custodial days”, in relation to a term of imprisonment to
which an intermittent custody order relates, means the number of days specified
under subsection (1)(a).

(4) The term of the sentence—
(a) must be expressed in weeks,
(b) must be at least 28 weeks,
(c) must not be more than 51 weeks in respect of any one offence, and
(d) must not exceed the maximum term permitted for the offence.

(5) The number of custodial days—
(a) must be at least 14, and
(b) inrespect of any one offence, must not be more than 90.

(6) A court may not exercise its powers under subsection (1) unless the offender
has expressed his willingness to serve the custodial part of the proposed sentence
intermittently, during the parts of the sentence that are not to be licence periods.

(7) Where a court exercises its powers under subsection (1) in respect of two or more
terms of imprisonment that are to be served consecutively—
(a) the aggregate length of the terms of imprisonment must not be more than 65
weeks, and

(b) the aggregate of the numbers of custodial days must not be more than 180.

(8) The Secretary of State may by order require a court, in specifying licence periods
under subsection (1)(b)(i), to specify only—

(a) periods of a prescribed duration,
(b) periods beginning or ending at prescribed times, or
(c) periods including, or not including, specified parts of the week.

(9) An intermittent custody order which specifies two or more requirements may, in
relation to any requirement, refer to compliance within such licence period or periods,
or part of a licence period, as is specified in the order.

Modifications etc. (not altering text)
C26 S. 183 modified (26.1.2004) by The Intermittent Custody (Transitory Provisions) Order 2003 (S.I.
2003/3283), art. 2

Commencement Information
1122 S. 183 partly in force; s. 183(8) in force at Royal Assent, see s. 336(1); s. 183(1)-(7)(9) in force for
certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.

184 Restrictions on power to make intermittent custody order

(1) A court may not make an intermittent custody order unless it has been notified by the
Secretary of State that arrangements for implementing such orders are available in the
area proposed to be specified in the intermittent custody order and the notice has not
been withdrawn.

(2) The court may not make an intermittent custody order in respect of any offender
unless—
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F76

(a) it has consulted an officer of a local probation board ["“or an officer of a

provider of probation services],

(b) it has received from the Secretary of State notification that suitable prison
accommodation is available for the offender during the custodial periods, and

(c) it appears to the court that the offender will have suitable accommodation
available to him during the licence periods.

(3) In this section “custodial period”, in relation to a sentence to which an intermittent
custody order relates, means any part of the sentence that is not a licence period.

Textual Amendments
F76 Words ins. 184(2)(a) inserted (1.4.2008) by The Offender Management Act 2007 (Consequential
Amendments) Order 2008 (S.1. 2008/912), art. 3, Sch. 1 para. 19(4)

Commencement Information
1123 S. 184 partly in force; s. 184 not in force at Royal Assent, see s. 336(3); s. 184 in force for certain
purposes at 26.1.2004 by S.1. 2003/3282, art. 2, Sch.

185  Intermittent custody: licence conditions

(1) Section 183(1)(b) has effect subject to section 218 and to the following provisions
of Chapter 4 limiting the power to require the licence to contain particular
requirements—

(a) section 199(3) (unpaid work requirement),

(b) section 201(3) and (4) (activity requirement),

(c) section 202(4) and (5) (programme requirement), and
(d) section 203(2) (prohibited activity requirement).

(2) Subsections (3) to (5) of section 182 have effect in relation to an intermittent custody
order as they have effect in relation to a custody plus order.

Commencement Information
1124 S. 185 partly in force; s. 185 not in force at Royal Assent, see s. 336(3); s. 185 in force for certain
purposes at 26.1.2004 by S.1. 2003/3282, art. 2, Sch.

186 Further provisions relating to intermittent custody

(1) Section 21 of the 1952 Act (expenses of conveyance to prison) does not apply in
relation to the conveyance to prison at the end of any licence period of an offender to
whom an intermittent custody order relates.

(2) The Secretary of State may pay to any offender to whom an intermittent custody order
relates the whole or part of any expenses incurred by the offender in travelling to and
from prison during licence periods.

(3) In section 49 of the 1952 Act (persons unlawfully at large) after subsection (4) there
is inserted—
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“(4A) For the purposes of this section a person shall also be deemed to be unlawfully
at large if, having been temporarily released in pursuance of an intermittent
custody order made under section 183 of the Criminal Justice Act 2003, he
remains at large at a time when, by reason of the expiry of the period for which
he was temporarily released, he is liable to be detained in pursuance of his
sentence.”

(4) In section 23 of the Criminal Justice Act 1961 (c. 39) (prison rules), in subsection (3)
for “The days” there is substituted “ Subject to subsection (3A), the days ” and after
subsection (3) there is inserted—

“(3A) In relation to a prisoner to whom an intermittent custody order under
section 183 of the Criminal Justice Act 2003 relates, the only days to which
subsection (3) applies are Christmas Day, Good Friday and any day which
under the Banking and Financial Dealings Act 1971 is a bank holiday in
England and Wales.”

(5) In section 1 of the Prisoners (Return to Custody) Act 1995 (c. 16) (remaining at large
after temporary release) after subsection (1) there is inserted—

“(1A) A person who has been temporarily released in pursuance of an intermittent
custody order made under section 183 of the Criminal Justice Act 2003 is
guilty of an offence if, without reasonable excuse, he remains unlawfully at
large at any time after becoming so at large by virtue of the expiry of the period
for which he was temporarily released.”

(6) In this section “the 1952 Act” means the Prison Act 1952 (c. 52).

Commencement Information
1125 S. 186 partly in force; s. 186 not in force at Royal Assent, see s. 336(3); s. 186 in force for certain
purposes at 26.1.2004 by S.1. 2003/3282, art. 2, Sch.

Further provision about custody plus orders and intermittent custody orders

187  Revocation or amendment of order

Schedule 10 (which contains provisions relating to the revocation or amendment of
custody plus orders and the amendment of intermittent custody orders) shall have
effect.

Commencement Information
1126 S. 187 partly in force; s. 187 not in force at Royal Assent, see s. 336(3); s. 187 in force for certain
purposes at 26.1.2004 by S.1. 2003/3282, art. 2, Sch.

188 Transfer of custody plus orders and intermittent custody orders to Scotland or
Northern Ireland

Schedule 11 (transfer of custody plus orders and intermittent custody orders to
Scotland or Northern Ireland) shall have effect.
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189

Suspended sentences

Suspended sentences of imprisonment

(1) A court which passes a sentence of imprisonment for a term of at least 28 weeks but
not more than 51 weeks in accordance with section 181 may—

(a) order the offender to comply during a period specified for the purposes of this
paragraph in the order (in this Chapter referred to as “the supervision period”)
with one or more requirements falling within section 190(1) and specified in
the order, and

(b) order that the sentence of imprisonment is not to take effect unless either—
(i) during the supervision period the offender fails to comply with a
requirement imposed under paragraph (a), or
(i1) during a period specified in the order for the purposes of this sub-
paragraph (in this Chapter referred to as “the operational period”) the
offender commits in the United Kingdom another offence (whether
or not punishable with imprisonment),

and (in either case) a court having power to do so subsequently orders under
paragraph 8 of Schedule 12 that the original sentence is to take effect.

(2) Where two or more sentences imposed on the same occasion are to be served
consecutively, the power conferred by subsection (1) is not exercisable in relation to
any of them unless the aggregate of the terms of the sentences does not exceed 65
weeks.

(3) The supervision period and the operational period must each be a period of not less
than six months and not more than two years beginning with the date of the order.

(4) The supervision period must not end later than the operational period.

(5) A court which passes a suspended sentence on any person for an offence may not
impose a community sentence in his case in respect of that offence or any other offence
of which he is convicted by or before the court or for which he is dealt with by the
court.

(6) Subject to any provision to the contrary contained in the Criminal Justice Act 1967
(c. 80), the Sentencing Act or any other enactment passed or instrument made under
any enactment after 31st December 1967, a suspended sentence which has not taken
effect under paragraph 8 of Schedule 12 is to be treated as a sentence of imprisonment
for the purposes of all enactments and instruments made under enactments.

(7) In this Part—
(a) “suspended sentence order” means an order under subsection (1),
(b) ‘“suspended sentence” means a sentence to which a suspended sentence order
relates, and
(c) “community requirement”, in relation to a suspended sentence order, means
a requirement imposed under subsection (1)(a).

Modifications etc. (not altering text)
C27 S. 189 modified (28.3.2009 for certain purposes and otherwise 31.10.2009) by Armed Forces Act

2006 (c. 52), ss. 196(1), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4
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C28 S.189(1) modified (28.3.2009 for certain purposes and otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 200(2)(5), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059);
S.I. 2009/1167, art. 4

Commencement Information
1127 S. 189 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)

190  Imposition of requirements by suspended sentence order

(1) The requirements falling within this subsection are—

(a) anunpaid work requirement (as defined by section 199),

(b) an activity requirement (as defined by section 201),

(¢) aprogramme requirement (as defined by section 202),

(d) aprohibited activity requirement (as defined by section 203),
(e) acurfew requirement (as defined by section 204),

(f) an exclusion requirement (as defined by section 205),

(g) aresidence requirement (as defined by section 206),

(h) a mental health treatment requirement (as defined by section 207),
(1) adrug rehabilitation requirement (as defined by section 209),
(j) an alcohol treatment requirement (as defined by section 212),

(k) asupervision requirement (as defined by section 213), and

() in a case where the offender is aged under 25, an attendance centre
requirement (as defined by section 214).

(2) Section 189(1)(a) has effect subject to section 218 and to the following provisions of
Chapter 4 relating to particular requirements—

(a) section 199(3) (unpaid work requirement),

(b) section 201(3) and (4) (activity requirement),

(c) section 202(4) and (5) (programme requirement),

(d) section 203(2) (prohibited activity requirement),

(e) section 207(3) (mental health treatment requirement),
(f) section 209(2) (drug rehabilitation requirement), and
(g) section 212(2) and (3) (alcohol treatment requirement).

(3) Where the court makes a suspended sentence order imposing a curfew requirement or
an exclusion requirement, it must also impose an electronic monitoring requirement
(as defined by section 215) unless—

(a) the court is prevented from doing so by section 215(2) or 218(4), or

(b) in the particular circumstances of the case, it considers it inappropriate to do
SO.

(4) Where the court makes a suspended sentence order imposing an unpaid work
requirement, an activity requirement, a programme requirement, a prohibited activity
requirement, a residence requirement, a mental health treatment requirement, a
drug rehabilitation requirement, an alcohol treatment requirement, a supervision
requirement or an attendance centre requirement, the court may also impose an
electronic monitoring requirement unless the court is prevented from doing so by
section 215(2) or 218(4).
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(5) Before making a suspended sentence order imposing two or more different
requirements falling within subsection (1), the court must consider whether, in the
circumstances of the case, the requirements are compatible with each other.

Modifications etc. (not altering text)

C29 S. 190 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss. 196(1), 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.1.
2009/1167, art. 4

C30 Ss. 190-192 excluded (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 201, 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4

Commencement Information
1128 S. 190 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)

191  Power to provide for review of suspended sentence order

(1) A suspended sentence order may—

(a) provide for the order to be reviewed periodically at specified intervals,

(b) provide for each review to be made, subject to section 192(4), at a hearing held
for the purpose by the court responsible for the order (a “review hearing”),

(c) require the offender to attend each review hearing, and

(d) provide for the responsible officer to make to the court responsible for the
order, before each review, a report on the offender’s progress in complying
with the community requirements of the order.

(2) Subsection (1) does not apply in the case of an order imposing a drug rehabilitation
requirement (provision for such a requirement to be subject to review being made by
section 210).

(3) In this section references to the court responsible for a suspended sentence order are
references—
(a) where a court is specified in the order in accordance with subsection (4), to
that court;
(b) in any other case, to the court by which the order is made.

(4) Where the area specified in a suspended sentence order made by a magistrates' court
is not the area for which the court acts, the court may, if it thinks fit, include in the
order provision specifying for the purpose of subsection (3) a magistrates' court which
acts for the area specified in the order.

(5) Where a suspended sentence order has been made on an appeal brought from the
Crown Court or from the criminal division of the Court of Appeal, it is to be taken for
the purposes of subsection (3)(b) to have been made by the Crown Court.
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Modifications etc. (not altering text)

C31 Ss. 190-192 excluded (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 201, 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.1.
2009/1167, art. 4

C32 S. 191 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss.203(1), 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.1.
2009/1167, art. 4

Commencement Information
1129 S. 191 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)

192 Periodic reviews of suspended sentence order

(1) At a review hearing (within the meaning of subsection (1) of section 191) the court
may, after considering the responsible officer’s report referred to in that subsection,
amend the community requirements of the suspended sentence order, or any provision
of the order which relates to those requirements.

(2) The court—

(a) may not amend the community requirements of the order so as to impose a
requirement of a different kind unless the offender expresses his willingness
to comply with that requirement,

(b) may not amend a mental health treatment requirement, a drug rehabilitation
requirement or an alcohol treatment requirement unless the offender expresses
his willingness to comply with the requirement as amended,

(c) may amend the supervision period only if the period as amended complies
with section 189(3) and (4),

(d) may not amend the operational period of the suspended sentence, and

(e) except with the consent of the offender, may not amend the order while an
appeal against the order is pending.

(3) For the purposes of subsection (2)(a)—

(a) a community requirement falling within any paragraph of section 190(1) is
of the same kind as any other community requirement falling within that
paragraph, and

(b) an electronic monitoring requirement is a community requirement of the same
kind as any requirement falling within section 190(1) to which it relates.

(4) If before a review hearing is held at any review the court, after considering the
responsible officer’s report, is of the opinion that the offender’s progress in complying
with the community requirements of the order is satisfactory, it may order that no
review hearing is to be held at that review; and if before a review hearing is held
at any review, or at a review hearing, the court, after considering that report, is of
that opinion, it may amend the suspended sentence order so as to provide for each
subsequent review to be held without a hearing.

(5) If at a review held without a hearing the court, after considering the responsible
officer’s report, is of the opinion that the offender’s progress under the order is no
longer satisfactory, the court may require the offender to attend a hearing of the court
at a specified time and place.
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(6) If at a review hearing the court is of the opinion that the offender has without
reasonable excuse failed to comply with any of the community requirements of the
order, the court may adjourn the hearing for the purpose of dealing with the case under
paragraph 8 of Schedule 12.

(7) At a review hearing the court may amend the suspended sentence order so as to vary
the intervals specified under section 191(1).

(8) In this section any reference to the court, in relation to a review without a hearing,
is to be read—
(a) in the case of the Crown Court, as a reference to a judge of the court, and
(b) inthe case of a magistrates' court, as a reference to a justice of the peace . . . .

Textual Amendments
F77 Words in s. 192(8)(b) omitted (1.4.2005) by virtue of The Courts Act 2003 (Consequential Provisions)
Order 2005 (S.1.2005/886), art. 2, Sch. para. 101

Modifications etc. (not altering text)
C33 Ss. 190-192 excluded (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 201, 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.1.
2009/1167, art. 4

Commencement Information
1130 S. 192 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)

193 Breach, revocation or amendment of suspended sentence order, and effect of
further conviction

Schedule 12 (which relates to the breach, revocation or amendment of the community
requirements of suspended sentence orders, and to the effect of any further conviction)
shall have effect.

Commencement Information
1131 S. 193 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)

194  Transfer of suspended sentence orders to Scotland or Northern Ireland

Schedule 13 (transfer of suspended sentence orders to Scotland or Northern Ireland)
shall have effect.

Commencement Information
1132 S. 194 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 9 (subject to
art. 2(2), Sch. 2)
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Interpretation of Chapter

195  Interpretation of Chapter 3

In this Chapter—

“custodial period”, in relation to a term of imprisonment imposed in
accordance with section 181, has the meaning given by subsection (3)(a) of
that section;

“licence period”—

(a) in relation to a term of imprisonment imposed in accordance with
section 181, has the meaning given by subsection (3)(b) of that section,
and

(b) in relation to a term of imprisonment to which an intermittent custody
order relates, has the meaning given by section 183(3);

“the number of custodial days”, in relation to a term of imprisonment

to which an intermittent custody order relates, has the meaning given by
section 183(3);

“operational period” and “supervision period”, in relation to a suspended
sentence, are to be read in accordance with section 189(1);

“sentence of imprisonment” does not include a committal for contempt of
court or any kindred offence.

Commencement Information
1133 S. 195 wholly in force at 4.4.2005; s. 195 not in force at Royal Assent, see s. 336(3); s. 195 in force for
certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 195 in force in so far as not already in
force at 4.4.2005 by S.1. 2005/950, art. 2(1), Sch. 1 para. 10 (subject to art. 2(2), Sch. 2)

CHAPTER 4 @ )a%\%

FURTHER PROVISIONS ABOUT ORDERS UNDER CHAPTERS 2 AND 3

Modifications etc. (not altering text)

C34 Pt. 12 Ch. 4 applied (with modifications) (8.12.2008) by Children Act 1989 (c. 41), Sch. A1 paras. 1-3
(as inserted by the Children and Adoption Act 2006 (c. 20), ss. 4(2), 17, Sch. 1); S.I. 2008/2870, art.
2(2)(¢)

C35 Pt. 12 Ch. 4 modified (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 178(3)(4), 196(1), 383; S.I. 2009/812, art. 3 (with transitional provisions in S.I.
2009/1059); S.1. 2009/1167, art. 4
Pt. 12 Ch. 4 extended (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 182(4)-(6), 383 (subject to s. 183) (as amended (11.12.2013) by Crime and Courts
Act 2013 (c. 22), s. 61(2), Sch. 16 para. 33(3) (with Sch. 16 para. 35); S.1. 2013/2981, art. 2(e)); S.I.
2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I. 2009/1167, art. 4

C36 Pt. 12 Ch. 4 excluded (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act
2006 (c. 52), ss. 201, 383; S.1. 2009/812, art. 3 (with transitional provisions in S.I. 2009/1059); S.I.
2009/1167, art. 4
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Introductory

196  Meaning of “relevant order”

(1) In this Chapter “relevant order” means—
(a) acommunity order,
(b) acustody plus order,
(c) asuspended sentence order, or
(d) an intermittent custody order.

(2) In this Chapter any reference to a requirement being imposed by, or included in, a
relevant order is, in relation to a custody plus order or an intermittent custody order,
a reference to compliance with the requirement being required by the order to be a
condition of a licence.

Commencement Information
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197  Meaning of “the responsible officer”

(1) For the purposes of this Part, “the responsible officer”, in relation to an offender to
whom a relevant order relates, means—
(a) in a case where the order—

(1) imposes a curfew requirement or an exclusion requirement but no
other requirement mentioned in section 177(1) or, as the case requires,
section 182(1) or 190(1), and

(i1) imposes an electronic monitoring requirement,

the person who under section 215(3) is responsible for the electronic
monitoring required by the order;

(b) in a case where the offender is aged 18 or over and the only requirement
imposed by the order is an attendance centre requirement, the officer in charge
of the attendance centre in question;

(c) in any other case, the qualifying officer who, as respects the offender, is for
the time being responsible for discharging the functions conferred by this Part
on the responsible officer.

(2) The following are qualifying officers for the purposes of subsection (1)(c) —

[F™(a) in a case where the offender is aged under 18 at the time when the relevant
order is made—

(1) an officer of a local probation board appointed for or assigned to the
local justice area for the time being specified in the order or, (as the
case may be) an officer of a provider of probation services acting in
the local justice area for the time being specified in the order

(i1) a member of a youth offending team established by a local authority

for the time being specified in the order.]
(b) in any other case, an officer of a local probation board appointed for or
assigned to the [""local justice area] for the time being specified in the order
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[**, or (as the case may be) an officer of a provider of probation services

acting in the local justice area for the time being specified in the order] .

(3) The Secretary of State may by order—
(a) amend subsections (1) and (2), and

(b) make any other amendments of this Part that appear to him to be necessary or
expedient in consequence of any amendment made by virtue of paragraph (a).

(4) An order under subsection (3) may, in particular, provide for the court to determine
which of two or more descriptions of “responsible officer” is to apply in relation to
any relevant order.
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