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Pensions Act 2004
2004 CHAPTER 35

PART 1

THE PENSIONS REGULATOR

Exercise of regulatory functions

96 Standard procedure

(1) The procedure determined under section 93 must make provision for the standard
procedure.

[F1(1A) In any case where—
(a) a warning notice is given to any person in respect of a contribution notice

under section 38, and
(b) the contribution notice under consideration would be issued wholly or partly

by reference to the Regulator's opinion that the material detriment test [F2, the
employer insolvency test or the employer resources test] is met in relation to
an act or failure,

the standard procedure must provide for the following matters.

(1B) The matters are—
(a) a requirement for the warning notice to explain the general effect of

section 38B, [F338D or 38F (as the case may be)] and
(b) a requirement for the person to be given an opportunity before the contribution

notice is issued to show the matters mentioned in [F4section 38B(2), 38D(2)
and (3) or 38F(2) (as the case may be)].]

(2) The “standard procedure” is a procedure which provides for—
(a) the giving of notice to such persons as it appears to the Regulator would be

directly affected by the regulatory action under consideration (a “warning
notice”),

(b) those persons to have an opportunity to make representations,
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(c) the consideration of any such representations and the determination whether
to take the regulatory action under consideration,

(d) the giving of notice of the determination to such persons as appear to the
Regulator to be directly affected by it (a “determination notice”),

(e) the determination notice to contain details of the right of referral to the
Tribunal under subsection (3),

(f) the form and further content of warning notices and determination notices and
the manner in which they are to be given, and

(g) the time limits to be applied at any stage of the procedure.

(3) Where the standard procedure applies, the determination which is the subject-matter
of the determination notice may be referred to the Tribunal F5... by—

(a) any person to whom the determination notice is given as required under
subsection (2)(d), and

(b) any other person who appears to the Tribunal to be directly affected by the
determination.

(4) Subsection (3) does not apply where the determination which is the subject-matter
of the determination notice is a determination to issue a clearance statement under
section 42 or 46.

(5) Where the determination which is the subject-matter of the determination notice
is a determination to exercise a regulatory function and subsection (3) applies, the
Regulator must not exercise the function—

(a) during the period within which the determination may be referred to the
Tribunal F6..., and

(b) if the determination is so referred, until the reference, and any appeal against
the Tribunal’s determination, has been finally disposed of.

(6) Subsection (5) does not apply where the determination is a determination to exercise
any of the following functions—

(a) the power to make a direction under section 76(8) extending the retention
period for documents taken into possession under section 75;

(b) the power to make a direction under section 78(10) extending the retention
period for documents taken into possession under that section;

(c) the power to make an order under section 154(8);
(d) the power to make an order under section 219(4);
(e) the power to grant or revoke authorisation under section 288;
(f) the power to grant or revoke approval under section 289;
(g) the power to issue a notice under section 293(5);
(h) the power to make an order under section 3(1) of the Pensions Act 1995 (c. 26)

prohibiting a person from being a trustee;
(i) the power to make an order under section 3(3) of that Act revoking such an

order;
[F7(ia) the power under section 3A(3) of that Act to give a notice waiving a

prohibition;]
(j) the power to make an order under section 4(1) of that Act suspending a trustee;
(k) the power to make an order under section 4(2) of that Act extending the period

for which an order under section 4(1) of that Act has effect;
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(l) the power to make an order under section 4(5) of that Act revoking an order
under section 4(1) of that Act suspending a trustee;

(m) the power to make an order under section 7 of that Act appointing a trustee;
(n) the power under section 9 of that Act to exercise by order the same jurisdiction

and powers as the High Court or the Court of Session for vesting property
in, or transferring property to, trustees in consequence of the appointment or
removal of a trustee;

(o) the power to make an order under section 23 of that Act appointing an
independent trustee;

(p) the power under section 29(5) of that Act to give a notice waiving a
disqualification under section 29 of that Act;

(q) the power under section 30(2) of that Act to exercise by order the same
jurisdiction and powers as the High Court or the Court of Session for vesting
property in, or transferring property to, the trustees where a trustee becomes
disqualified under section 29 of that Act;

(r) the power to give directions under section 72B of that Act facilitating a
winding up;

(s) the power by direction under section 99(4) of the Pension Schemes Act
1993 (c. 48) to grant an extension of the period within which the trustees or
managers of a scheme are to carry out certain duties;

(t) the power by direction under section 101J(2) of that Act to extend the period
for compliance with a transfer notice;

(u) such other regulatory functions as may be prescribed;
(v) the power under section 101(1)(b) to vary or revoke in relation to the exercise

of any of the regulatory functions mentioned in paragraphs (a) to (u) other
than those mentioned in paragraph (i) or (l).

[F8(6A) Subsection (6B) applies in relation to a warning notice given to a person—
(a) in respect of a contribution notice under section 38, or
(b) in respect of a financial support direction under section 43.

(6B) Regulations may provide that no determination notice in respect of the contribution
notice or the financial support direction may be given after the end of the prescribed
period beginning with the day on which the warning notice is given.]

[F9(7) In this section “the Tribunal”, in relation to any reference under subsection (3),
means—

(a) the First-tier Tribunal, in any case where it is determined by or under Tribunal
Procedure Rules that the First-tier Tribunal is to hear the reference;

(b) the Upper Tribunal, in any other case.]
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