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Debts Securities (Scotland) Act 1856

1856 CHAPTER 91 19 and 20 Vict

An Act to amend and re-enact certain Provisions of an Act of the Fifty-fourth Year
of King George the Third, relating to Judicial Procedure and Securities for Debts in
Scotland. [29th July 1856]

Modifications etc. (not altering text)
C1  Short title “The Debts Securities (Scotland) Act 1856 given by Short Titles Act 1896 (c. 14)
C2  Preamble and other words omitted under authority of Statute Law Revision Act 1892 (c. 19)
C3  Words of enactment repealed by Statute Law Revision Act 1892 (c. 19)

1 Effect of arrestments executed as in the hands of persons out of Scotland.

An arrestment executed to attach the effects of a debtor, as in the hands of a person
out of Scotland, shall not be held to have interpelled such person from paying to the
original creditor, unless proof be made that he, or those having authority to act for
him, were previously in the knowledge of such arrestment having been so used.

2 Court of Session may regulate judicial sales of estates. Sales may precede
ranking.

The Court of Session shall have full power to make acts of sederunt for abridging the
forms of publication and citation, and regulating the proceedings in processes of sale,
ranking, and division, whether at the instance of creditors or of apparent heirs; and
in every case of a sale under the authority of the Court of Session it shall be lawful
for the purchaser, at any term of Whitsunday or Martinmas subsequent to the term
of payment of the price, to lodge the price, with the interest due upon it, in any joint
stock bank of issue in Scotland, as such interest as can be procured for it, by doing
which, and by giving notice thereof to the agent who carried on the sale, he shall be
discharged of the said price; and further, the Court of Session, upon the application of
any of the creditors, shall be empowered to make an order on the purchaser to lodge
the price and interest, at any of the said terms subsequent to the term of payment, in
one or other of the said banks, sufficient intimation being always previously given,
both to the purchaser and to the common agent for the creditors, that such application
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is made, in order that all parties may have an opportunity to object; and in all cases
of judicial sales the lands or other heritable property may be brought to actual sale,
so soon as the necessary previous steps are taken, whether the ranking be concluded
or not, unless the Court, upon application of any party concerned, shall find sufficient
cause to delay the sale.

3 What proof of insolvency necessary for sales.

A judicial sale at the instance of creditors may in all cases proceed where the interest
of the debts and the other annual burdens exceed the yearly income of the property
under sale, or where a sequestratian shall have taken place, without other proof of
bankruptcy or insolvency.

4 Decree of sale to be held as a general decree of adjudication.

When the estate of a debtor is brought into the Court of Session by process of judicial
sale and ranking, the decree of sale to be pronounced by the Court shall be held as
a general decree of adjudication in favour of every creditor who shall afterwards be
included in the decree of division; and the effect of such general decree shall be the
same in all competitions, or questions of ranking and preference, as if it had been
pronounced and extracted of the date of the first calling of the process of sale before
the Lord Ordinary in the Outer House; and no separate adjudication shall be allowed
to proceed during the dependence of a judicial sale; and the Court is hereby authorized
to settle, by an act or acts of sederunt, in what manner and at what period or periods
the principal sums and bygone interests of the debts shall be accumulated, so as to do
equal justice to all concerned: Provided, that it shall be competent to any creditor who
is in a situation to adjudge to carry on the action of sale to its conclusion, although
deserted or abandoned by the original pursuer.

5 Different creditors may be joined in one adjudication.

And in order to lessen the number of adjudications for debt, and the expense to all
parties, and to facilitate the pari passu preference of creditors in similar circumstances,
be it enacted, that the Lord Ordinary officiating in the Court of Session before whom
the first process of adjudication against any estate for payment or security of debt is
called shall ordain intimation thereof to be made in the minute book and on the wall, in
order that any other creditors of the common debtor who at the next calling of the cause
can show that, although they have not executed their summonses of adjudication, they
are in other respects, by the nature of the grounds of debt and steps taken by them,
in condition to proceed in adjudging the common debtor’s estate, may produce the
instructions of their debts, with summonses of adjudication, libelled and signetted, for
the purpose of their being conjoined in the decree of adjudication, twenty [*'sitting
days within the meaning of the Rules of the Court of Session 1994] being allowed for
such intimation before the cause can be called a second time; and if any of those forms
shall happen to be omitted, such adjudication shall be null and void, without prejudice
to its being brought forward again in more due form, or still conjoined with any after
adjudication; and without prejudice to the validity and order of ranking of posterior
adjudications according to the rules of law, when any after process or processes of
adjudication are brought into court, the same shall be regulated, as to the time and
manner of proceeding in them, by an Act or Acts of sederunt of the Court of Session,
so as to provide, as far as circumstances will admit, for the pari passu preference of
such posterior adjudications with one another, and to abridge the number and expense
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of such proceedings; and in all cases where penalties for nonpayment, over and above
performance, are contained in bonds or other obligations for sums of money, and are
made the subject of adjudication, or of demand in any other shape, it shall be in the
power of the court to modify and restrict such penalties, so as not to exceed the real
and necessary expenses incurred in making the debt effectual.

Textual Amendments
F1  Words in s. 5 substituted (S.) (1.1.2018) by Act of Sederunt (Rules of the Court of Session 1994
Amendment) (Sittings of the Court) 2017 (S.S.1. 2017/414), paras. 1(2), 3(7)

6 Mode of rendering an adjudication effectual.

And in order to fix more clearly in time coming what diligence is necessary to make
an adjudication effectual, be it enacted, that the lodging of a draft charter and note in
the office of the presenter of signatures, in terms of the Act passed in the tenth and
eleventh years of the reign of Her present Majesty, chapter fifty-one, when the holding
is of the Crown, or the executing a charge [**of horning] against superiors, when the
holding is of a subject, and recording a copy of such note and an abstract of such draft
charter, or such charge, in the register of abbreviates of adjudications, shall be held in
all time coming as the proper diligence for the purpose aforesaid.

Textual Amendments
F2  Words repealed (S) by virtue of Debtor (Scotland) Act 1987 (c. 18), s.108 Sch.8

7 Securities for cash accounts or credits.

It shall be lawful for any person possessed of lands or other heritable property, and
desiring to pledge the same in security of any sums paid or balances arising or which
may arise upon cash accounts or credits, or by way of relief to any persons who
may become bound with him for the payment of such sums or balances, although
paid or arising posterior to the date of the infeftment, to grant heritable securities
accordingly upon his lands or other heritable property, containing procuratory of
resignation and precept of sasine, for infefting any bank or bankers or other persons
who shall agree to give such cash accounts or credits, or for infefting such persons
as shall become cautioners for him, or jointly bound with him in such cash accounts
or credits: Provided always, that the principal and interest which may become due
upon such cash accounts or credits shall be limited to a certain definite sum, to be
specified in the security, such definite sum not exceeding the amount of the principal
sum, and three years’ interest thereon at the rate of five pounds per centum: Provided
also, that it shall be lawful for the person to whom any such cash account or credit is
granted to operate upon the same by drawing out and paying in such sums from time to
time as the parties shall settle between themselves, and that the sasines or infeftments
taken upon such heritable securities shall be equally valid and effectual as if the whole
sums advanced upon such cash account or credit had been paid prior to the date of the
sasine or infeftment taken thereon, and that any such heritable security shall remain
and subsist to the extent of the sum limited, or any lesser sum, until the cash account
or credit is finally closed, and the balance paid up and discharged, and the sasine or
infeftment renounced.
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Modifications etc. (not altering text)
C4  S. 7 excluded by Conveyancing and Feudal Reform (Scotland) Act 1970 (c. 35), s. 32, Sch. 8 para. 1
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