Status: This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

WELSH STATUTORY INSTRUMENTS

2019 No. 1132 (W. 197)
TRANSPORT AND WORKS, WALES

The Cardiff and Valleys Railways (Transfer) Order 2019

Made - - - - 15 July 2019
Coming into force - - 2 August 2019

An application has been made to the Welsh Ministers in accordance with the Transport and Works
(Applications and Objections Procedure) (England and Wales) Rules 2006(1) for an Order under
sections 1 and 5 of the Transport and Works Act 1992(2) (“the Act”).

The Welsh Ministers have determined to make an Order giving effect to the proposals comprised
in the application with modifications which in their opinion do not make any substantial change in
the proposals.

Notice of the Welsh Ministers’ determination was published in the London Gazette on 11 July 2019.

The Welsh Ministers, in exercise of the powers conferred on the Secretary of State by sections 1 and
5 of, and paragraphs 1, 5, 6, 7, 8, 11, 15, 16 and 17 of Schedule 1 to, the Act, now exercisable by
them(3) make the following Order:

Title and commencement

1. The title of this Order is the Cardiff and Valleys Railways (Transfer) Order 2019 and it comes
into force on 2 August 2019.

Interpretation

2. In this Order—
“the companies” (“y cwmniau’) means—

(a) Keolis Amey Wales Cymru Limited (Com-pany registration number 11391059) whose
registered office is at Amey Rail Maindee Depot, Off Caerleon Road, Newport NP19
9DZ, and

(1) S.1.2006/1466, amended by S.I. 2010/439, S.I. 2011/556, S.I. 2011/2085, S.1. 2012/147, S.1. 2012/1658, S.I. 2012/2590 and
S.1. 2013/755.

(2) 1992 c. 42.

(3) Powers under sections 1 and 5 of, and paragraphs 1, 5, 6, 7, 8, 11, 15, 16 and 17 of Schedule 1 to, the Act are now vested in
the Welsh Ministers so far as they are exercisable in relation to Wales. They were previously vested in the National Assembly
for Wales by virtue of article 2 of and Schedule 1 to the National Assembly for Wales (Transfer of Functions) Order 1999
(S.I. 1999/672). By virtue of paragraphs 30 and 32 of Schedule 11 to the Government of Wales Act 2006 (c. 32), they were
transferred to the Welsh Ministers.
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(b) Amey Keolis Infrastructure/Seilwaith Amey Keolis Limited (Company registration
number 11389544) whose registered address is The Sherard Building, Edmund Halley
Road, Oxford OX4 4DQ;

“the core Valley lines” (“llinellau craidd y Cymoedd”) means the railways authorised by the
enactments listed in Schedule 1 (the railway enactments for the core Valley lines) together with
all lands and works relating to those railways;

“the core Valley lines undertaking” (“ymgymeriad llinellau craidd y Cymoedd”) means the part
of Network Rail’s undertaking which comprises the core Valley lines, and any land, works,
other property, rights, liabilities or obligations, statutory or otherwise, relating to the core
Valley lines;

“Network Rail” (“Network Rail”’) means Network Rail Infrastructure Limited (Company
registration number 02904587) whose registered office is at 1 Eversholt Street, London, NW1
2DN and any associated company of Network Rail Infrastructure Limited which holds property
for railway purposes, and for the purposes of this definition “associated company” (“cwmni
cysylltiedig”) means any company which is (within the meaning of section 1159 of the
Companies Act 2006(4)) the holding company of Network Rail Infrastructure Limited or
another subsidiary of the holding company of Network Rail Infrastructure Limited;

“the relevant date” (“y dyddiad perthnasol”’) means the date on which this Order comes into
force;

“statutory provision” (“darpariaeth statudol”’) means a provision whether of a general or of
a special nature contained in, or in any document made or issued under, any Act, whether of
a general or a special nature;

“transfer scheme” (“cynllun trosglwyddo”) means a scheme made under article 3(1)
(agreements with Network Rail for transfer schemes);

“the transferred railways” (“y rheilffyrdd a drosglwyddir’) means so much of the core Valley
lines as may be transferred to the undertaker by means of a transfer scheme;

“the undertaker” (“yr ymgymerwr”) means Transport for Wales (Company No. 09476013)
incorporated under the Companies Act 2006, a company limited by guarantee and having
its registered office at QED Centre, Main Avenue, Treforest Industrial Estate, Pontypridd,
Rhondda Cynon Taff CF37 5YR.

Agreements with Network Rail for transfer schemes

3.—(1) The undertaker and Network Rail may, subject in the case of Network Rail to compliance
with the terms of its network licence, agree, enter into, and carry into effect a scheme or schemes
for the transfer to the undertaker of the whole or any part of—

(a) the core Valley lines, and
(b) the core Valley lines undertakings.

(2) A transfer scheme under paragraph (1) may be made pursuant to an agreement made before
the coming into force of this Order which, had it been made on or after that date, could have been
made under paragraph (1).

(3) Where a transfer scheme is made under paragraph (1) the undertaker is, to the extent set out
in the transfer scheme—

(a) entitled to the benefit of, and to exercise, all rights, powers and privileges relating to the
core Valley lines or any part of them referred to in the transfer scheme,

(4) 2006 c. 46.
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(b) subject to all obligations, statutory or otherwise, relating to the core Valley lines or any
part of them (in so far as those provisions continue in force and are capable of taking
effect), with Network Rail released from all such obligations in the terms provided for in
the transfer scheme, and

(c) able to adapt for use, maintain, use and operate any railway on in over or under that land,
works and property.

(4) Nothing in paragraph (3) prejudices any express statutory provision for—

(a) the protection of the owner, lessee or occupier of any property specifically identified by
the provision, or

(b) the protection or benefit of any public trustees or commissioners, corporation or other
person, specifically named in the provision.

(5) Schedule 2 makes further provision about transfer schemes.

Further transfer of railways by undertaker
4.—(1) In this article—

“lease” (“prydles’) includes an underlease and “lease” (“prydiesu’) where used as a verb is
to be construed accordingly;

“the transferee” (“y trosglwyddai”) means any person to whom the railways, or any part of
them, are leased or sold under the powers conferred by this article;

“the transferred undertaking” (“yr ymgymeriad a drosglwyddir’) means so much of the
railways as is leased or sold under the powers conferred by this article.

(2) Subject to paragraph (3), any time after the relevant date the undertaker may, with the consent
of the Welsh Ministers, sell or lease the transferred railways or any part of them to any person on
such terms and conditions as may be agreed between the undertaker and that person.

(3) The Welsh Ministers’ consent is not required under paragraph (2) if it is proposed to lease
the transferred railways or any part of them to one or both of the companies.

(4) Except as may be otherwise provided in this Order—

(a) the transferred undertaking continues to be subject to all statutory and other provisions
applicable to it at the date of the lease or sale (in so far as those provisions continue in
force and are capable of taking effect),

(b) the transferee is, to the exclusion of the undertaker, entitled to the benefit of, and to
exercise, all rights, powers and privileges relating to the transferred undertaking, and

(c) the exercise by the transferee of the powers of any enactment is subject to the same
obligations, statutory or otherwise, as would apply if those powers were exercised by the
undertaker.

(5) Paragraph (4) has effect during the term of any lease granted, and from the operative date of
any sale, under the powers conferred by this article.

Power to operate and use railway

5.—(1) The undertaker and any transferee under article 4 may operate and use the transferred
railways as a system, or part of a system, of transport for the carriage of passengers and goods.

(2) Nothing in this Order, or in any enactment incorporated with or applied by this Order,
prejudices or affects the operation of Part 1 of the Railways Act 1993(5).

(5) 1993 c.43.
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Julie James
Minister for Housing and Local Government,
15 July 2019 one of the Welsh Ministers
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SCHEDULES

SCHEDULE 1 Article 2

The railway enactments for the core Valley lines
Taff Vale Railway Act 1836 (1836 c. Ixxxii.)
Aberdare Railway Act 1845 (1845 c. clix.)
South Wales Railway Act 1845 (1845 c. cxc.)
Vale of Neath Railway Act 1846 (1846 c. cccxli.)
Taff Vale Railway Act 1846 (1846 c. ccexciii.)
Vale of Neath Amendment Act 1847 (1847 c. Ixxiv.)
South Wales Railway Amendment Act 1847 (1847 c. cix.)

Newport, Abergavenny and Hereford Railway (Extension to Taff Vale Railway) Act 1847
(1847 c. clxxvii.)

South Wales Railway New Works Act 1851 (1851 c. lii.)

Vale of Neath Railway Act 1852 (1852 c. xvi.)

Rhymney Railway Act 1854 (1854 c. cxciii.)

Rhymney Railway Amendment Act 1855 (1855 c. cx.)

Aberdare Valley Railway Act 1855 (1855 c. ¢xx.)

Ely Tidal Harbour and Railway Act 1856 (1856 c. cxxii.)

Newport, Abergavenny and Hereford Railway Act 1857 (1857 c. cxix.)
Rhymney Railway Act 1857 (1857 c. cxl.)

Taff Vale Railway Act 1857 (1857 c. cliii.)

Rhymney Railway (Cardiff and Caerphilly) Act 1864 (1864 c. cclxiv.)
Rhymney Railway (Northern Lines) Act 1864 (1864 c. cclxxv.)

Great Western Railway (Further Powers) Act 1866 (1866 c. cccvii.)
Great Western Railway (Various Powers) Act 1867 (1867 c. cl.)
Rhymney Railway Act 1867 (1867 c. clxxi.)

Brecon and Merthyr Railway (Arrangement) Act 1868 (1868 c. cxlii.)
Great Western Railway Act 1872 (1872 c. cxxix.)

Taff Vale Railway Act 1873 (1873 c. clviii.)

Great Western Railway Act 1880 (1880 c. cxli.)

Taff Vale Railway Act 1884 (1884 c. ccii.)

Great Western Railway Act 1890 (1890 c. clix.)

Cardiff Railway Act 1897 (1897 c. ccvii.)
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SCHEDULE 2 Article 3

Provisions relating to transfer schemes

General provisions about transfer schemes

1.—(1) A transfer scheme may—

(a) define the property, rights and liabilities to be transferred to the undertaker (subject to any
exception, reservation or other terms that may be specified in the transfer scheme)—

(i) by specifying or describing the property, rights and liabilities in question,

(i1) by referring to all (or all but so much as may be excepted or reserved) of the
property, rights and liabilities comprised in a specified part of the core Valley lines
undertaking, or

(iii) partly in the one way and partly in the other;

(b) provide that any rights or liabilities specified or described in the scheme is to be
enforceable either by or against the undertaker or Network Rail (or both of them);

(c) without affecting paragraph 6, impose on the undertaker or Network Rail an obligation to
enter into such written agreements with, or execute such other instruments in favour of,
Network Rail or the undertaker or such other person as may be specified in the scheme;

(d) make such supplemental, incidental, consequential or transitional provision as the
undertaker and Network Rail consider appropriate.

(2) An obligation imposed by a provision included in a transfer scheme by virtue of sub-
paragraph (1)(c) may be enforced by the undertaker or Network Rail or other person mentioned in
that sub-paragraph—

(a) in civil proceedings for an injunction,
(b) in civil proceedings for any other appropriate relief or remedy, or
(c) in any other way authorised by the transfer scheme.

(3) A transaction of any description which is effected pursuant to an obligation imposed by a
provision included in a transfer scheme by virtue of sub-paragraph (1)(c)—

(a) has effect subject to the provisions of any enactment which provides for transactions of
that description to be registered in any statutory register, but

(b) subject to that, is binding on all other persons, notwithstanding that it would, apart from
this paragraph, have required the consent or concurrence of any other person.

(4) Noright of reverter, right of pre-emption, right of forfeiture, right of re-entry, option or similar
right affecting land operates or becomes exercisable as a result of any transfer of land—

(a) by virtue of a transfer scheme;

(b) pursuant to an obligation imposed by a provision included in a transfer scheme by virtue
of sub-paragraph (1)(c);

and, any such right or option accordingly has effect in the case of any such transfer as if the undertaker
in relation to that transfer were the same person in law as Network Rail and as if no transfer of the
land had taken place.

(5) Sub-paragraph (4) has effect in relation to—
(a) the grant or creation of an estate or interest in, or right over, land, or

(b) the doing of any other thing in relation to land,
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as it has effect in relation to a transfer of land; and any reference in that sub-paragraph or in
the following provisions of this Schedule to Network Rail or the undertaker is to be construed
accordingly.

(6) In any case where—

(a) any such right or option as is mentioned in sub-paragraph (4) would, apart from that sub-
paragraph, have operated in favour of, or become exercisable by, a person, but

(b) the circumstances are such that, in consequence of the operation of that sub-paragraph, the
right or option cannot subsequently operate in favour of that person or, as the case may
be, become exercisable by that person,

such compensation as may be just must be paid to that person by the undertaker in respect of the
extinguishment of the right or option.

(7) Any dispute as to whether any, and (if so) how much, compensation is payable under sub-
paragraph (6), or as to the person to whom it is to be paid, is to be referred to and determined by
an arbitrator appointed by the President for the time being of the Royal Institution of Chartered
Surveyors.

(8) If it appears to the undertaker that a person (A) is or may be entitled to compensation under
sub-paragraph (6), the undertaker must—

(a) notify A that A is or may be so entitled, and

(b) invite A to make such representations as A wishes to the undertaker not later than 14
days after the date of issue of the document containing the notification required by sub-
paragraph (8)(a),

or, if the undertaker is not aware of the name and address of the person concerned, must publish,
in such manner as the undertaker considers appropriate, a notice containing information about the
interest affected and inviting any person who thinks that they are or may be entitled to compensation
to make such representations to the undertaker within such period (being not less than 28 days from
the date of publication of the notice) as may be specified in the notice.

Property, rights and liabilities that may be transferred

2. The property, rights and liabilities for whose transfer a transfer scheme may provide include
(in particular)—

(a) rights and liabilities relating to contracts of employment;

(b) property, rights and liabilities that would not otherwise be capable of being transferred or
assigned by Network Rail;

(c) property acquired after the making of the scheme and rights and liabilities arising after
the making of the scheme;

(d) without affecting paragraph 3, rights and liabilities under a statutory provision.

Functions under local or private legislation

3.—(1) A transfer scheme may provide that any functions of Network Rail under a statutory
provision—
(a) are to be transferred to the undertaker, or
(b) are to be concurrently exercisable by Network Rail and the undertaker.

(2) Sub-paragraph (1) applies in relation to any function under a statutory provision if and to the
extent that the statutory provision—
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(a) relates to any part of the core Valley lines undertaking, or to any property, which is to be
transferred by the scheme, or

(b) authorises the carrying out of works designed to be used in connection with any such part
of the core Valley lines undertaking or the acquisition of land for the purpose of carrying
out any such works.

(3) A transfer scheme may define any functions of Network Rail to be transferred or made
concurrently exercisable by the scheme in accordance with sub-paragraph (1)—

(a) by specifying the statutory provisions in question,
(b) by referring to all the statutory provisions which—

(i) relate to any part of the core Valley lines undertaking, or to any property, which is
to be transferred by the scheme, or

(i) authorise the carrying out of works designed to be used in connection with any such
part of the core Valley lines undertaking or the acquisition of land for the purpose
of carrying out any such works, or

(c) by referring to all the statutory provisions within sub-paragraph (3)(b), but specifying
certain excepted provisions.

Proof of title by certificate

4.—(1) In the case of any transfer to which this Schedule applies, a joint certificate by or on
behalf of Network Rail and the undertaker that—

(a) any property specified in the certificate, or
(b) any such interest in or right over any such property as may be so specified, or
(c) any right or liability so specified,

is property, or (as the case may be) an interest, right or liability which was intended to be, and was
vested by virtue of the transfer scheme in such one of them as may be so specified (and, if it is the
undertaker who is so specified, that the property, interest, right or liability has not been transferred
back to Network Rail by virtue of an agreement under paragraph 9) is conclusive evidence for all
purposes of that fact.

(2) If on the expiration of one month after a request from either Network Rail or the undertaker
for the preparation of such a joint certificate as respects any property, interest, right or liability they
have failed to agree on the terms of the certificate, they must refer the matter to the Welsh Ministers
and issue the certificate in such terms as the Welsh Ministers may direct.

Transfer scheme may provide for contraventions etc. to be treated as not occurring

5.—(1) A transfer scheme may contain provision for a transfer to take effect as if there were no
contravention or liability, or interference with any interest or right, that there would otherwise be
under a provision falling within sub-paragraph (2).

(2) A provision falls within this sub-paragraph if it has effect (whether under an enactment or
agreement or otherwise) in relation to the terms on which Network Rail is entitled to the property or
right, or subject to the liability, for whose transfer the transfer scheme provides.

(3) A transfer scheme may contain provision for—
(a) the creation of an interest in property (including a lease),
(b) the transfer of shares in a subsidiary of Network Rail, or

(c) the creation of a right in relation to property,

8
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to take effect as if there were no contravention or liability, or interference with any interest or right,
that there would otherwise be under a provision falling within sub-paragraph (4) or (5).

(4) A provision falls within this sub-paragraph if it has effect (whether under an enactment or
agreement or otherwise) in relation to the terms on which Network Rail is entitled to the property.

(5) A provision falls within this sub-paragraph if it has effect (whether under an enactment or
agreement or otherwise) in relation to the terms on which a subsidiary of Network Rail is entitled or
subject to anything immediately before the creation of the interest or right takes effect.

Transfer scheme may impose obligations to enter into agreements or execute instruments

6.—(1) A transfer scheme may contain provision for imposing, on Network Rail or the
undertaker, obligations—

(a) to enter into agreements with persons specified in the scheme,
(b) to execute instruments in favour of persons specified in the scheme, or

(c) to execute such other instruments as are necessary or expedient to identify or define the
property, rights and liabilities transferred to the undertaker or retained by Network Rail.

(2) The persons who may be so specified are—
(a) the undertaker;
(b) Network Rail;
(c) any other person.

(3) The transfer scheme must specify or describe the agreement or instrument to which the
obligation relates.

(4) Any such agreement may provide so far as it is expedient—

(a) for the granting of leases and for the creation of other liabilities and rights over land
whether amounting in law to interests in land or not, and whether involving the surrender
of any existing interest or the creation of a new interest or not,

(b) forthe granting of indemnities in connection with the severance of leases and other matters,
and

(c) for responsibility for registration of any matter in any statutory register.

Supplementary provisions of transfer schemes

7—(1) A transfer scheme may make such incidental, supplementary, consequential and
transitional provision as Network Rail and the undertaker consider appropriate.

(2) The provision under sub-paragraph (1) that may be made by a transfer scheme includes (in
particular) provision—

(a) saving the effect of things done by or in relation to Network Rail,
(b) for the undertaker to be treated as the same person in law as Network Rail,

(c) for things done by or in relation to Network Rail to be treated as done by or in relation
to the undertaker,

(d) for things (including legal proceedings) being done by or in relation to Network Rail to
be continued by or in relation to the undertaker, and

(e) for references in a document to Network Rail, or to an employee or office-holder of
Network Rail, to have effect with modifications specified in the transfer scheme.
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(3) The provision that may be made under sub-paragraph (2)(e) includes provision for references
to Network Rail in any statutory provision, or any provision of an agreement to which Network Rail
is not a party, to be treated as references to the undertaker, if and so far as the provision relates to
the core Valley lines undertaking.

(4) The references in this paragraph to agreements to which Network Rail is a party and to
statutory provisions include, in particular, references to agreements to which Network Rail became a
party by virtue of the Transport Act 1962(6) and the Railways Act 1993(7) and statutory provisions
which apply to Network Rail by virtue of those Acts.

Effect of transfer scheme

8.—(1) At the time appointed for the purpose by a transfer scheme—
(a) property, rights and liabilities for whose transfer the scheme provides, and
(b) interests, rights and liabilities for whose creation the scheme provides,

are, by virtue of this sub-paragraph, transferred or (as the case may be) created in accordance with
the scheme.

(2) A scheme may appoint different times for the transfer or creation of different things.

Variation of transfer schemes

9.—(1) At any time before the end of the period of twelve months beginning with the date on
which a transfer scheme comes into effect, the undertaker and Network Rail may, with the approval
of the Welsh Ministers, agree in writing that—

(a) as from such date as may be specified in or determined under the agreement, and
(b) in such circumstances (if any) as may be so specified,

there is to be transferred from the undertaker to, and vested in, Network Rail any property, rights and
liabilities specified in the agreement; but no such agreement is to have effect in relation to rights and
liabilities under a contract of employment unless the employee concerned is a party to the agreement.

(2) Subject to sub-paragraphs (3) and (4), in the case of an agreement under sub-paragraph (1),
the property, rights and liabilities in question are to be transferred and vest in accordance with the
agreement.

(3) Any transfer effected in pursuance of an agreement under sub-paragraph (1) is to have effect
subject to the provisions of any enactment which provides for such transactions to be registered in
any statutory register.

(4) The provisions of this Schedule have effect in relation to a transfer effected in pursuance of
an agreement under sub-paragraph (1) as if—

(a) any reference to a transfer to which this Schedule applies included a reference to a transfer
effected in pursuance of such an agreement,

(b) any reference to a transaction effected in pursuance of a transfer scheme included a
reference to such an agreement,

(c) any reference to a vesting by virtue of a transfer scheme included a reference to a vesting
by virtue of such an agreement, and

(d) except in the case of paragraph 1(6) to (8), any reference to Network Rail was a reference
to the undertaker, and vice-versa.

(6) 1962 c. 46.
(7) 1993 c.43.
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Transfer of employees and continuity of employment

10.—(1) Where, by virtue of a transfer scheme, a person employed by Network Rail becomes
an employee of the undertaker—

(a) the person is not to be regarded for the purposes of Part 11 of the Employment Rights Act
1996(8) as having been dismissed by virtue of the transfer,

(b) the person’s period of employment with Network Rail counts, for the purposes of that Act,
as a period of employment with the undertaker, and

(c) the change of employment does not break the continuity of the period of employment for
the purposes of that Act.

(2) This sub-paragraph applies where—

(a) atransfer scheme provides for the transfer of rights, powers, duties and liabilities relating
to a person’s contract of employment, but

(b) before the transfer takes effect, the person informs Network Rail or the undertaker that the
person objects to the transfer.

(3) Where sub-paragraph (2) applies—
(a) those rights, powers, duties and liabilities are not transferred to the undertaker;

(b) the person’s contract of employment is terminated immediately before the day on which
the transfer would have occurred;

(c) the person is not, for any purpose, to be regarded as having been dismissed.

(4) Nothing in sub-paragraph (2) or (3) affects the person’s right to terminate the contract of
employment if, apart from the change of employer, a substantial change is made to the person’s
detriment in his or her working conditions.

(5) Ifatransfer scheme provides for the transfer of rights, powers, duties and liabilities relating to
a person’s contract of employment, it may include provision with respect to the person’s eligibility
to become a member of a pension scheme by virtue of employment with the undertaker.

(6) The transfer scheme may include provision with respect to rights of, or rights or liabilities
in respect of, the person under—

(a) a pension scheme of which the person may become a member by virtue of employment
with the undertaker, or

(b) apension scheme of which the person is a member by virtue of employment immediately
before the transfer.

EXPLANATORY NOTE
(This note is not part of the Order)

This Order provides for Transport for Wales and Network Rail Infrastructure Limited to enter
into schemes for the transfer from Network Rail Infrastructure Limited to Transport for Wales of

(8) 1996c. 18.
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certain statutory provisions and other rights and liabilities relating to the existing railways described
in Schedule 1.

The Applicant is Keolis Amey Wales Cymru Limited.

The Order does not authorise the construction of works.
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