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STATUTORY INSTRUMENTS

2008 No. 1793

CAPITAL GAINS TAX
CORPORATION TAX
INCOME TAX

The Double Taxation Relief and International Tax Enforcement
(Taxes on Income and Capital) (New Zealand) Order 2008

Made - - - - 9th July 2008

At the Court at Buckingham Palace, the 9th day of July 2008
Present,

The Queen’s Most Excellent Majesty in Council

A draft of this Order was laid before the House of Commons in accordance with section 788(10) of
the Income and Corporation Taxes Act 1988(1) and section 173(7) of the Finance Act 2006(2) and
approved by a resolution of that House.

Accordingly, Her Majesty, in exercise of the powers conferred upon Her by section 788(1) of the
Income and Corporation Taxes Act 1988 and section 173(1) of the Finance Act 2006, by and with
the advice of Her Privy Council, orders as follows—

Citation

1. This Order may be cited as the Double Taxation Relief and International Tax Enforcement
(Taxes on Income and Capital) (New Zealand) Order 2008.

Double taxation arrangements to have effect

2. It is declared that—

(a) the arrangements specified in the Protocol set out in the Schedule to this Order which vary
the arrangements set out in the Schedule to the Double Taxation Relief (Taxes on Income)

(1) 1988 c. 1: section 788 was extended by section 277 of the Taxation of Chargeable Gains Act 1992 (c. 12). It has also been
amended. The relevant amendments are as follows: Subsection (1) was amended by section 88(1) of the Finance Act 2002
(c. 23). Subsection (10) was substituted by section 176 of the Finance Act 2006 (c. 25).

(2) 2006 c.25.


http://www.legislation.gov.uk/id/ukpga/1988/1
http://www.legislation.gov.uk/id/ukpga/1992/12
http://www.legislation.gov.uk/id/ukpga/2002/23
http://www.legislation.gov.uk/id/ukpga/2002/23
http://www.legislation.gov.uk/id/ukpga/2006/25
http://www.legislation.gov.uk/id/ukpga/2006/25
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(New Zealand) Order 1984(3) have been made with the Government of New Zealand with
a view to affording relief from double taxation in relation to income tax, corporation tax
and capital gains tax and taxes of a similar character imposed by the laws of New Zealand;

(b) those arrangements include provisions with respect to the exchange of information
foreseeably relevant to the administration, enforcement or recovery of the taxes, and debts
relating to the taxes, covered by the arrangements including, in particular, provisions about
the prevention of fiscal evasion with respect to those taxes;

(c) those arrangements also include provisions with respect to the assistance in the collection
of taxes; and

(d) itis expedient that those arrangements should have effect.

Judith Simpson
Clerk of the Privy Council

(3) S.I. 1984/365 amended by S.I. 2004/1274


http://www.legislation.gov.uk/id/uksi/1984/365
http://www.legislation.gov.uk/id/uksi/2004/1274
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SCHEDULE Article 2

PROTOCOL BETWEEN THE GOVERNMENT OF THE UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND AND THE GOVERNMENT
OF NEW ZEALAND TO AMEND THE CONVENTION FOR THE AVOIDANCE

OF DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME AND ON CAPITAL GAINS, SIGNED
AT LONDON ON 4 AUGUST 1983, AS AMENDED BY THE PROTOCOL
SIGNED AT LONDON ON 4 NOVEMBER 2003

The Government of the Umted Kingdom of Great Brtaim and Northern Ireland and the
Government of New Zealand;

Desiring to conclude a Protocol to amend the Convention between the Contracting Governments
for the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on
mcome and on capital gains, signed at London on 4 August 1983, as amended by the Protocol
signed al London on 4 November 2003 (hereinalier relerred to as “the Convention™);

Have agreed as follows;
ARTICLE I
Article 25 of the Convention shall be deleted and replaced by the following:
“ARTICLE 23

Exchange of information

(1) The competent authorities of the Contracting States shall exchange such information as is
foresecably relevant for carrving out the provisions of this Convention or to the administration or
enforcement of the domestic laws of the Contracting States concermng taxes of every kind and
description imposed on behalfl of the Contracting States, or of their political subdivisions or local
authoritics, insofar as the taxation thercunder is not contrary to this Convention, in particular, to
prevent fraud and to facilitate the admimistration of statutory provisions against tax avoidance.
The exchange of information is not restricted by Articles 1 and 2 of this Convention,

(2) Anv information received under paragraph (1) of this Article bv a Contracting State shall be
treated as secret in the same manner as information obtained under the domestic laws of that State
and shall be disclosed only to persons or authorities (including courts and adnimstrative bodics)
concerned with the assessment or collection of, the enforcement or prosecution in respeet of, the
determination ol appeals in relation to, the taxes relerred Lo in paragraph (1), or the oversight of]
the above. Such persons or authorities shall use the information only for such purposes. They
may disclose the information in public court proceedings or in judicial decisions.

{3) In no case shall the provisions of paragraphs (1) and (2) of this Article be construed so as to
impose on a Contracting State the obligation:

{a) tocarry out administrative measures at variance with the laws and administrative practice
of that or of the other Contracting State,

{b) to supply information which is not obtainable under the laws or in the normal course of]
the administration of that or of the other Contracting State.

{c) tosupply information which would disclose any trade, business, industrial, commercial or
professional secret or trade process, or information the disclosure of which would be
contrary to public policy.

{4) If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shall use 1ts information gatllcrgng measures (o oblain the requesied information,
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even though that other State may not need such information for its own tax purposes. The
obligation contained in the preceding sentence is subject to the limitations of paragraph (3) of this
Article but in no case shall such limitations be construed to permit a Contracting State to decline
to supply information solelv because it has no domestic interest in such information.

(5} In no case shall the provisions of paragraph (3) of this Article be construed o permit a
Contracting State to decline to supply information solely because the information 1s held by a
bank, other financial institution, nominee or person acting in an agency or a fiduciary capacity or
because it relates to ownership interests in a person.”

ARTICLE I
The following new Article shall be inserted immediately alter Article 25 of the Convention:
“ARTICLE 25A

Assistance in the collection of taxes

i1} The Contracting States shall lend assistance to each other in the collection of revenue claims.
This assistance is not restricted by Articles | and 2 of this Convention. The competent authorities
of the Contracting States mav by mutual agreement settle the mode of application of this Article.

(2) The term “revenue claim™ as used in this Article means an amount owed in respect of taxes
of everv kind and description imposed on behalf of the Contracting States insofar as the taxation
thereunder 1s not contrary to this Convention or any other instrument to which the Coniracting
States are parties. as well as interest, administrative penalties and costs of collection or
conservancy related to such amount.

(3) When a revenue claim of a Contracting State is enforceable under the laws of that State and
15 owed by a person who, at that time, cannot, under the laws of that State, prevent its collection,
that revenue claim shall, at the request of the competent authority of that State, be accepted for
purposes of collection by the competent authorty of the other Contracting State. That revenue
claim shall be collected by that other State in accordance with the provisions of its laws applicable
to the enforcement and collection of its own taxes as if the revenue claim were a revenue claim of|
that other State.

i(4) When a revenue claim of a Coniracting State is a claim in respect of which that State mayv.
under its law, take measures of conservaney with a view to ensure its collection, that revenue
claim shall, at the request of the competent authority of that State, be accepted for purposcs of|
taking measures of conservancy by the competent authority of the other Contracting State. That
other State shall take measures of conservancy in respect of that revenue claim in accordance with
the provisions of its laws as if the revenue claim were a revenue claim of that other State even if,
at the time when such measures are applied, the revenue claim is not enforceable in the first-
mentioned State or is owed by a person who has a right to prevent its collection.

(5) Notwithstanding the provisions of paragraphs (3) and (4) of this Article, a revenue claim
accepled by a Contracting State for purposes of paragraph (3) or (4) shall not, in that State, be
accorded any priority applicable to a revenue claim under the laws of that State by reason of ils
nature as such. In addition, a revenue claim accepted by a Contracting State for the purposes of]
paragraph (3} or (4) shall not, in that State, have any priority applicable to that revenue claim
under the laws of the other Contracting State.

{6} Proceedings with respect to the existence, validity or the amount of a revenue claim of a
Contracting State shall not be brought before the courts or administrative bodies of the other
Contracting Stale.

(7) Where, at any time after a request has been made by a Contracting State under paragraph (3)
or (4) of this Article and before the other Contracting State has collected and remitted the relevant
revenue claim to the first-mentioned State, the relevant revenue claim ceases to be:

4
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{a) 1n the case of a request under paragraph (3), a revenue claim of the first-mentioned State
that is enforceable under the laws of that State and 1s owed by a person who, at that time,
cannot, under the laws of that State, prevent its collection, or

{b) in the case of a request under paragraph (4). a revenue claim of the first-mentioned State
in respect of which that State may, under its laws, take measures of conservancy with a
view to ensure its collection
the competent authority of the first-mentioned State shall promptly notify the competent authority
of the other State of that fact and. at the option of the other State, the first-mentioned State shall
either suspend or withdraw its request.

{8) In no casc shall the provisions of this Article be construed so as to impose on a Contracting
State the obligation:

(a) to carrv out administrative measures at variance with the laws and administrative practice
of that or of the other Coniracting State;

(b} 1o carry oul measures which would be contrary to public policy.

(c) to provide assistance if the other Contracting State has not pursued all reasonable
measures of collection or conservancy, as the case may be, available under its laws or
admimistrative practice;

(d) to provide assistance in those cases where the admimistrative burden for that State is
clearly disproportionate to the benefit to be derived by the other Contracting State;

(¢} to provide assistance il that State considers that the taxes with respect to which assistance
is requested are imposed contrary to generally accepted taxation principles.”

ARTICLE 111
(1) Each of the Contracting States shall notify the other, through diplomatic channels, of the
completion of the procedures required by its law for the bringing into foree of this Protocol. This
Protocol shall enter inio force on the date of the later of these noiifications and shall thereupon
have effect in both Contracting States:

{a) in relation to the information referred to in Article 1 of this Protocol, in respect of such
information that is requested or exchanged on or after the date of entrv into force of this
Protocol:

(b} in relation to revenue claims referred to in Article 1T of this Protocol, in respect of
requests for assistance made on or after the date of entry into force of this Protocol.

ARTICLE IV

This Protocol shall remain in foree as long as the Convention remains in lorce.

In witness whereof the undersigned, duly authorised thereio by their respective Governments,
have signed this Protocol.

Done in duplicate at London this 7th day of November 2007

For the Government of the United For the Government of
Fingdom of Great Britan and Mew Zealand:
Morthern Ireland;

Jane Kennedy Jonathan Hunt, ONZ
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EXPLANATORY NOTE
(This note is not part of the Order)

The Protocol scheduled to this Order makes certain alterations to the Convention signed at London
on 4 August 1983, as amended by the Protocol signed at London on 4 November 2003.

Article 2 makes a declaration as to the effect and content of arrangements set out in the Protocol
contained in the Schedule to the Order and that it is expedient that those arrangements should have
effect.

A detailed explanation of the Convention can be found in the Explanatory Memorandum published
with the Protocol and which may be accessed on the web site of the Office of Public Sector
Information at http://www.opsi.gov.uk/stat.htm.

The Protocol will enter into force on the date of the later of the notifications by each country of the
completion of its legislative procedures. It will take effect in both countries—

(a) in relation to the information referred to in Article I of this Protocol, in respect of such
information that is requested or exchanged on or after the date of entry into force of this
Protocol;

(b) inrelation to revenue claims referred to in Article II of this Protocol, in respect of requests
for assistance made on or after the date of entry into force of this Protocol.

The date of entry into force will, in due course, be published in the London, Edinburgh and Belfast
Gazettes.

A full regulatory impact assessment has not been produced for this instrument as no impact on the
private or voluntary sectors is foreseen.


http://www.opsi.gov.uk/stat.htm

