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Directive 98/26/EC of the European Parliament and of the Council of 19
May 1998 on settlement finality in payment and securities settlement systems

SECTION II

NETTING AND TRANSFER ORDERS

Article 3

[F11 Transfer orders and netting shall be legally enforceable and binding on third parties
even in the event of insolvency proceedings against a participant, provided that transfer orders
were entered into the system before the moment of opening of such insolvency proceedings as
defined in Article 6(1). This shall apply even in the event of insolvency proceedings against a
participant (in the system concerned or in an interoperable system) or against the system operator
of an interoperable system which is not a participant.

Where transfer orders are entered into a system after the moment of opening of
insolvency proceedings and are carried out within the business day, as defined by the
rules of the system, during which the opening of such proceedings occur, they shall be
legally enforceable and binding on third parties only if the system operator can prove
that, at the time that such transfer orders become irrevocable, it was neither aware, nor
should have been aware, of the opening of such proceedings.]
2 No law, regulation, rule or practice on the setting aside of contracts and transactions
concluded before the moment of opening of insolvency proceedings, as defined in Article 6(1)
shall lead to the unwinding of a netting.

3 The moment of entry of a transfer order into a system shall be defined by the rules of
that system. If there are conditions laid down in the national law governing the system as to the
moment of entry, the rules of that system must be in accordance with such conditions.

[F24 In the case of interoperable systems, each system determines in its own rules the
moment of entry into its system, in such a way as to ensure, to the extent possible, that the rules
of all interoperable systems concerned are coordinated in this regard. Unless expressly provided
for by the rules of all the systems that are party to the interoperable systems, one system's rules
on the moment of entry shall not be affected by any rules of the other systems with which it
is interoperable.]

Textual Amendments
F1 Substituted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009

amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).

F2 Inserted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009
amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).
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[F1Article 4

Member States may provide that the opening of insolvency proceedings against a
participant or a system operator of an interoperable system shall not prevent funds or
securities available on the settlement account of that participant from being used to fulfil
that participant4s obligations in the system or in an interoperable system on the business
day of the opening of the insolvency proceedings. Member States may also provide that
such a participant’s credit facility connected to the system be used against available,
existing collateral security to fulfil that participant’s obligations in the system or in an
interoperable system.]

Textual Amendments
F1 Substituted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009

amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).

Article 5

A transfer order may not be revoked by a participant in a system, nor by a third party,
from the moment defined by the rules of that system.

[F2In the case of interoperable systems, each system determines in its own rules the
moment of irrevocability, in such a way as to ensure, to the extent possible, that the rules
of all interoperable systems concerned are coordinated in this regard. Unless expressly
provided for by the rules of all the systems that are party to the interoperable systems,
one system's rules on the moment of irrevocability shall not be affected by any rules of
the other systems with which it is interoperable.]

Textual Amendments
F2 Inserted by Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009

amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims
(Text with EEA relevance).
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