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Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws
of the Member States relating to the safeguarding of employees' rights in the event

of transfers of undertakings, businesses or parts of undertakings or businesses

CHAPTER II

Safeguarding of employees' rights

Article 3

1 The transferor's rights and obligations arising from a contract of employment or from
an employment relationship existing on the date of a transfer shall, by reason of such transfer,
be transferred to the transferee.

Member States may provide that, after the date of transfer, the transferor and the
transferee shall be jointly and severally liable in respect of obligations which arose
before the date of transfer from a contract of employment or an employment relationship
existing on the date of the transfer.

2 Member States may adopt appropriate measures to ensure that the transferor notifies
the transferee of all the rights and obligations which will be transferred to the transferee under
this Article, so far as those rights and obligations are or ought to have been known to the
transferor at the time of the transfer. A failure by the transferor to notify the transferee of any
such right or obligation shall not affect the transfer of that right or obligation and the rights of
any employees against the transferee and/or transferor in respect of that right or obligation.

3 Following the transfer, the transferee shall continue to observe the terms and
conditions agreed in any collective agreement on the same terms applicable to the transferor
under that agreement, until the date of termination or expiry of the collective agreement or the
entry into force or application of another collective agreement.

Member States may limit the period for observing such terms and conditions with the
proviso that it shall not be less than one year.

4
a Unless Member States provide otherwise, paragraphs 1 and 3 shall not apply in relation

to employees' rights to old-age, invalidity or survivors' benefits under supplementary
company or intercompany pension schemes outside the statutory social security
schemes in Member States.

b Even where they do not provide in accordance with subparagraph (a) that paragraphs
1 and 3 apply in relation to such rights, Member States shall adopt the measures
necessary to protect the interests of employees and of persons no longer employed in the
transferor's business at the time of the transfer in respect of rights conferring on them
immediate or prospective entitlement to old age benefits, including survivors' benefits,
under supplementary schemes referred to in subparagraph (a).

Article 4

1 The transfer of the undertaking, business or part of the undertaking or business
shall not in itself constitute grounds for dismissal by the transferor or the transferee. This
provision shall not stand in the way of dismissals that may take place for economic, technical
or organisational reasons entailing changes in the workforce.
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Member States may provide that the first subparagraph shall not apply to certain specific
categories of employees who are not covered by the laws or practice of the Member
States in respect of protection against dismissal.

2 If the contract of employment or the employment relationship is terminated because
the transfer involves a substantial change in working conditions to the detriment of the
employee, the employer shall be regarded as having been responsible for termination of the
contract of employment or of the employment relationship.

Article 5

1 Unless Member States provide otherwise, Articles 3 and 4 shall not apply to any
transfer of an undertaking, business or part of an undertaking or business where the transferor
is the subject of bankruptcy proceedings or any analogous insolvency proceedings which have
been instituted with a view to the liquidation of the assets of the transferor and are under the
supervision of a competent public authority (which may be an insolvency practioner authorised
by a competent public authority).

2 Where Articles 3 and 4 apply to a transfer during insolvency proceedings which
have been opened in relation to a transferor (whether or not those proceedings have been
instituted with a view to the liquidation of the assets of the transferor) and provided that
such proceedings are under the supervision of a competent public authority (which may be an
insolvency practioner determined by national law) a Member State may provide that:

a notwithstanding Article 3(1), the transferor's debts arising from any contracts of
employment or employment relationships and payable before the transfer or before
the opening of the insolvency proceedings shall not be transferred to the transferee,
provided that such proceedings give rise, under the law of that Member State, to
protection at least equivalent to that provided for in situations covered by Council
Directive 80/987/EEC of 20 October 1980 on the approximation of the laws of the
Member States relating to the protection of employees in the event of the insolvency of
their employer(1), and, or alternatively, that,

b the transferee, transferor or person or persons exercising the transferor's functions, on
the one hand, and the representatives of the employees on the other hand may agree
alterations, in so far as current law or practice permits, to the employees' terms and
conditions of employment designed to safeguard employment opportunities by ensuring
the survival of the undertaking, business or part of the undertaking or business.

3 A Member State may apply paragraph 20(b) to any transfers where the transferor is
in a situation of serious economic crisis, as defined by national law, provided that the situation
is declared by a competent public authority and open to judicial supervision, on condition that
such provisions already existed in national law on 17 July 1998.

The Commission shall present a report on the effects of this provision before 17 July
2003 and shall submit any appropriate proposals to the Council.

4 Member States shall take appropriate measures with a view to preventing misuse of
insolvency proceedings in such a way as to deprive employees of the rights provided for in this
Directive.

Article 6

1 If the undertaking, business or part of an undertaking or business preserves its
autonomy, the status and function of the representatives or of the representation of the employees
affected by the transfer shall be preserved on the same terms and subject to the same conditions
as existed before the date of the transfer by virtue of law, regulation, administrative provision
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or agreement, provided that the conditions necessary for the constitution of the employee's
representation are fulfilled.

[X1The first subparagraph shall not apply if, under the laws,] regulations, administrative
provisions or practice in the Member States, or by agreement with the representatives
of the employees, the conditions necessary for the reappointment of the representatives
of the employees or for the reconstitution of the representation of the employees are
fulfilled.

Where the transferor is the subject of bankruptcy proceedings or any analoguous
insolvency proceedings which have been instituted with a view to the liquidation
of the assets of the transferor and are under the supervision of a competent public
authority (which may be an insolvency practitioner authorised by a competent public
authority), Member States may take the necessary measures to ensure that the
transferred employees are properly represented until the new election or designation of
representatives of the employees.

If the undertaking, business or part of an undertaking or business does not preserve
its autonomy, the Member States shall take the necessary measures to ensure that the
employees transferred who were represented before the transfer continue to be properly
represented during the period necessary for the reconstitution or reappointment of the
representation of employees in accordance with national law or practice.

2 If the term of office of the representatives of the employees affected by the transfer
expires as a result of the transfer, the representatives shall continue to enjoy the protection
provided by the laws, regulations, administrative provisions or practice of the Member States.

Editorial Information
X1 Substituted by Corrigendum to Council Directive 2001/23/EC of 12 March 2001 on the approximation

of the laws of the Member States relating to the safeguarding of employees' rights in the event of
transfers of undertakings, businesses or parts of undertakings or businesses (Official Journal of the
European Communities L 82 of 22 March 2001).
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(1) OJ L 283, 20.10.1980, p. 23. Directive as last amended by the 1994 Act of Accession.

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.1980.283.01.0023.01.ENG

