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Directive 2004/35/CE of the European Parliament and of the
Council of 21 April 2004 on environmental liability with regard

to the prevention and remedying of environmental damage

DIRECTIVE 2004/35/CE OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 21 April 2004

on environmental liability with regard to the
prevention and remedying of environmental damage

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
175(1) thereof,

Having regard to the proposal from the Commission(1),

Having regard to the Opinion of the European Economic and Social Committee(2),

After consulting the Committee of the Regions,

Acting in accordance with the procedure laid down in Article 251 of the Treaty(3), in the light
of the joint text approved by the Conciliation Committee on 10 March 2004,

Whereas:

(1) There are currently many contaminated sites in the Community, posing significant
health risks, and the loss of biodiversity has dramatically accelerated over the last
decades. Failure to act could result in increased site contamination and greater
loss of biodiversity in the future. Preventing and remedying, insofar as is possible,
environmental damage contributes to implementing the objectives and principles of the
Community's environment policy as set out in the Treaty. Local conditions should be
taken into account when deciding how to remedy damage.

(2) The prevention and remedying of environmental damage should be implemented
through the furtherance of the ‘polluter pays’ principle, as indicated in the Treaty
and in line with the principle of sustainable development. The fundamental principle
of this Directive should therefore be that an operator whose activity has caused the
environmental damage or the imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures and develop practices to minimise
the risks of environmental damage so that their exposure to financial liabilities is
reduced.

(3) Since the objective of this Directive, namely to establish a common framework for the
prevention and remedying of environmental damage at a reasonable cost to society,
cannot be sufficiently achieved by the Member States and can therefore be better
achieved at Community level by reason of the scale of this Directive and its implications
in respect of other Community legislation, namely Council Directive 79/409/EEC of
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2 April 1979 on the conservation of wild birds(4), Council Directive 92/43/EEC of 21
May 1992 on the conservation of natural habitats and of wild fauna and flora(5), and
Directive 2000/60/EC of the European Parliament and of the Council of 23 October
2000 establishing a framework for Community action in the field of water policy(6), the
Community may adopt measures in accordance with the principle of subsidiarity as set
out in Article 5 of the Treaty. In accordance with the principle of proportionality, as
set out in that Article, this Directive does not go beyond what is necessary in order to
achieve that objective.

(4) Environmental damage also includes damage caused by airborne elements as far as they
cause damage to water, land or protected species or natural habitats.

(5) Concepts instrumental for the correct interpretation and application of the scheme
provided for by this Directive should be defined especially as regards the definition
of environmental damage. When the concept in question derives from other relevant
Community legislation, the same definition should be used so that common criteria can
be used and uniform application promoted.

(6) Protected species and natural habitats might also be defined by reference to species and
habitats protected in pursuance of national legislation on nature conservation. Account
should nevertheless be taken of specific situations where Community, or equivalent
national, legislation allows for certain derogations from the level of protection afforded
to the environment.

(7) For the purposes of assessing damage to land as defined in this Directive the use of
risk assessment procedures to determine to what extent human health is likely to be
adversely affected is desirable.

(8) This Directive should apply, as far as environmental damage is concerned, to
occupational activities which present a risk for human health or the environment. Those
activities should be identified, in principle, by reference to the relevant Community
legislation which provides for regulatory requirements in relation to certain activities
or practices considered as posing a potential or actual risk for human health or the
environment.

(9) This Directive should also apply, as regards damage to protected species and natural
habitats, to any occupational activities other than those already directly or indirectly
identified by reference to Community legislation as posing an actual or potential risk
for human health or the environment. In such cases the operator should only be liable
under this Directive whenever he is at fault or negligent.

(10) Express account should be taken of the Euratom Treaty and relevant international
conventions and of Community legislation regulating more comprehensively and more
stringently the operation of any of the activities falling under the scope of this Directive.
This Directive, which does not provide for additional rules of conflict of laws when it
specifies the powers of the competent authorities, is without prejudice to the rules on
international jurisdiction of courts as provided, inter alia, in Council Regulation (EC)
No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters(7). This Directive should not apply to
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activities the main purpose of which is to serve national defence or international
security.

(11) This Directive aims at preventing and remedying environmental damage, and does
not affect rights of compensation for traditional damage granted under any relevant
international agreement regulating civil liability.

(12) Many Member States are party to international agreements dealing with civil liability
in relation to specific fields. These Member States should be able to remain so after the
entry into force of this Directive, whereas other Member States should not lose their
freedom to become parties to these agreements.

(13) Not all forms of environmental damage can be remedied by means of the liability
mechanism. For the latter to be effective, there need to be one or more identifiable
polluters, the damage should be concrete and quantifiable, and a causal link should
be established between the damage and the identified polluter(s). Liability is therefore
not a suitable instrument for dealing with pollution of a widespread, diffuse character,
where it is impossible to link the negative environmental effects with acts or failure to
act of certain individual actors.

(14) This Directive does not apply to cases of personal injury, to damage to private property
or to any economic loss and does not affect any right regarding these types of damages.

(15) Since the prevention and remedying of environmental damage is a task directly
contributing to the pursuit of the Community's environment policy, public authorities
should ensure the proper implementation and enforcement of the scheme provided for
by this Directive.

(16) Restoration of the environment should take place in an effective manner ensuring
that the relevant restoration objectives are achieved. A common framework should
be defined to that end, the proper application of which should be supervised by the
competent authority.

(17) Appropriate provision should be made for those situations where several instances of
environmental damage have occurred in such a manner that the competent authority
cannot ensure that all the necessary remedial measures are taken at the same time. In
such a case, the competent authority should be entitled to decide which instance of
environmental damage is to be remedied first.

(18) According to the ‘polluter-pays’ principle, an operator causing environmental damage
or creating an imminent threat of such damage should, in principle, bear the cost of the
necessary preventive or remedial measures. In cases where a competent authority acts,
itself or through a third party, in the place of an operator, that authority should ensure
that the cost incurred by it is recovered from the operator. It is also appropriate that the
operators should ultimately bear the cost of assessing environmental damage and, as
the case may be, assessing an imminent threat of such damage occurring.

(19) Member States may provide for flat-rate calculation of administrative, legal,
enforcement and other general costs to be recovered.
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(20) An operator should not be required to bear the costs of preventive or remedial actions
taken pursuant to this Directive in situations where the damage in question or imminent
threat thereof is the result of certain events beyond the operator's control. Member States
may allow that operators who are not at fault or negligent shall not bear the cost of
remedial measures, in situations where the damage in question is the result of emissions
or events explicitly authorised or where the potential for damage could not have been
known when the event or emission took place.

(21) Operators should bear the costs relating to preventive measures when those measures
should have been taken as a matter of course in order to comply with the legislative,
regulatory and administrative provisions regulating their activities or the terms of any
permit or authorisation.

(22) Member States may establish national rules covering cost allocation in cases of multiple
party causation. Member States may take into account, in particular, the specific
situation of users of products who might not be held responsible for environmental
damage in the same conditions as those producing such products. In this case,
apportionment of liability should be determined in accordance with national law.

(23) Competent authorities should be entitled to recover the cost of preventive or remedial
measures from an operator within a reasonable period of time from the date on which
those measures were completed.

(24) It is necessary to ensure that effective means of implementation and enforcement are
available, while ensuring that the legitimate interests of the relevant operators and other
interested parties are adequately safeguarded. Competent authorities should be in charge
of specific tasks entailing appropriate administrative discretion, namely the duty to
assess the significance of the damage and to determine which remedial measures should
be taken.

(25) Persons adversely affected or likely to be adversely affected by environmental damage
should be entitled to ask the competent authority to take action. Environmental
protection is, however, a diffuse interest on behalf of which individuals will not always
act or will not be in a position to act. Non-governmental organisations promoting
environmental protection should therefore also be given the opportunity to properly
contribute to the effective implementation of this Directive.

(26) The relevant natural or legal persons concerned should have access to procedures for
the review of the competent authority's decisions, acts or failure to act.

(27) Member States should take measures to encourage the use by operators of any
appropriate insurance or other forms of financial security and the development of
financial security instruments and markets in order to provide effective cover for
financial obligations under this Directive.

(28) Where environmental damage affects or is likely to affect several Member States, those
Member States should cooperate with a view to ensuring proper and effective preventive
or remedial action in respect of any environmental damage. Member States may seek
to recover the costs for preventive or remedial actions.
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(29) This Directive should not prevent Member States from maintaining or enacting more
stringent provisions in relation to the prevention and remedying of environmental
damage; nor should it prevent the adoption by Member States of appropriate measures
in relation to situations where double recovery of costs could occur as a result of
concurrent action by a competent authority under this Directive and by a person whose
property is affected by the environmental damage.

(30) Damage caused before the expiry of the deadline for implementation of this Directive
should not be covered by its provisions.

(31) Member States should report to the Commission on the experience gained in the
application of this Directive so as to enable the Commission to consider, taking into
account the impact on sustainable development and future risks to the environment,
whether any review of this Directive is appropriate,

HAVE ADOPTED THIS DIRECTIVE:
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