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Directive 2004/39/EC of the European Parliament and of the Council of 21
April 2004 on markets in financial instruments amending Council Directives

85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament
and of the Council and repealing Council Directive 93/22/EEC (repealed)

TITLE II

AUTHORISATION AND OPERATING CONDITIONS FOR INVESTMENT FIRMS

CHAPTER III

RIGHTS OF INVESTMENT FIRMS

Article 31

Freedom to provide investment services and activities

1 Member States shall ensure that any investment firm authorised and supervised by the
competent authorities of another Member State in accordance with this Directive, and in respect
of credit institutions in accordance with Directive 2000/12/EC, may freely perform investment
services and/or activities as well as ancillary services within their territories, provided that such
services and activities are covered by its authorisation. Ancillary services may only be provided
together with an investment service and/or activity.

Member States shall not impose any additional requirements on such an investment firm
or credit institution in respect of the matters covered by this Directive.

2 Any investment firm wishing to provide services or activities within the territory of
another Member State for the first time, or which wishes to change the range of services or
activities so provided, shall communicate the following information to the competent authorities
of its home Member State:

a the Member State in which it intends to operate;
b a programme of operations stating in particular the investment services and/or activities

as well as ancillary services which it intends to perform and whether it intends to use
tied agents in the territory of the Member States in which it intends to provide services.

[F1In cases where the investment firm intends to use tied agents, the competent authority
of the home Member State of the investment firm shall, at the request of the competent
authority of the host Member State and within a reasonable time, communicate the
identity of the tied agents that the investment firm intends to use in that Member State.
The host Member State may make public such information. ESMA may request access
to that information in accordance with the procedure and under the conditions set out
in Article 35 of Regulation (EU) No 1095/2010.]
3 The competent authority of the home Member State shall, within one month of
receiving the information, forward it to the competent authority of the host Member State
designated as contact point in accordance with Article 56(1). The investment firm may then
start to provide the investment service or services concerned in the host Member State.
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4 In the event of a change in any of the particulars communicated in accordance with
paragraph 2, an investment firm shall give written notice of that change to the competent
authority of the home Member State at least one month before implementing the change.
The competent authority of the home Member State shall inform the competent authority of the
host Member State of those changes.

5 Member States shall, without further legal or administrative requirement, allow
investment firms and market operators operating MTFs from other Member States to provide
appropriate arrangements on their territory so as to facilitate access to and use of their systems
by remote users or participants established in their territory.

6 The investment firm or the market operator that operates an MTF shall communicate
to the competent authority of its home Member State the Member State in which it intends to
provide such arrangements. The competent authority of the home Member State of the MTF
shall communicate, within one month, this information to the Member State in which the MTF
intends to provide such arrangements.

The competent authority of the home Member State of the MTF shall, on the request of
the competent authority of the host Member State of the MTF and within a reasonable
delay, communicate the identity of the members or participants of the MTF established
in that Member State.

[F27 In order to ensure consistent harmonisation of this Article, ESMA may develop draft
regulatory technical standards to specify the information to be notified in accordance with
paragraphs 2, 4 and 6.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

In order to ensure uniform conditions of application of this Article, ESMA may develop
draft implementing technical standards to establish standard forms, templates and
procedures for the transmission of information in accordance with paragraphs 3, 4 and 6.

Power is conferred on the Commission to adopt the implementing technical standards
referred to in the third subparagraph in accordance with Article 15 of Regulation (EU)
No 1095/2010.]

Textual Amendments
F1 Substituted by Directive 2010/78/EU of the European Parliament and of the Council of 24 November

2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC,
2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the
European Supervisory Authority (European Banking Authority), the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority) (Text with EEA relevance).

F2 Inserted by Directive 2010/78/EU of the European Parliament and of the Council of 24 November
2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC,
2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the
European Supervisory Authority (European Banking Authority), the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority) (Text with EEA relevance).
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Article 32

Establishment of a branch

1 Member States shall ensure that investment services and/or activities as well as
ancillary services may be provided within their territories in accordance with this Directive and
Directive 2000/12/EC through the establishment of a branch provided that those services and
activities are covered by the authorisation granted to the investment firm or the credit institution
in the home Member State. Ancillary services may only be provided together with an investment
service and/or activity.

Member States shall not impose any additional requirements save those allowed under
paragraph 7, on the organisation and operation of the branch in respect of the matters
covered by this Directive.

2 Member States shall require any investment firm wishing to establish a branch within
the territory of another Member State first to notify the competent authority of its home Member
State and to provide it with the following information:

a the Member States within the territory of which it plans to establish a branch;
b a programme of operations setting out inter alia the investment services and/or activities

as well as the ancillary services to be offered and the organisational structure of the
branch and indicating whether the branch intends to use tied agents;

c the address in the host Member State from which documents may be obtained;
d the names of those responsible for the management of the branch.

In cases where an investment firm uses a tied agent established in a Member State
outside its home Member State, such tied agent shall be assimilated to the branch and
shall be subject to the provisions of this Directive relating to branches.

3 Unless the competent authority of the home Member State has reason to doubt
the adequacy of the administrative structure or the financial situation of an investment firm,
taking into account the activities envisaged, it shall, within three months of receiving all the
information, communicate that information to the competent authority of the host Member State
designated as contact point in accordance with Article 56(1) and inform the investment firm
concerned accordingly.

4 In addition to the information referred to in paragraph 2, the competent authority of
the home Member State shall communicate details of the accredited compensation scheme of
which the investment firm is a member in accordance with Directive 97/9/EC to the competent
authority of the host Member State. In the event of a change in the particulars, the competent
authority of the home Member State shall inform the competent authority of the host Member
State accordingly.

5 Where the competent authority of the home Member State refuses to communicate the
information to the competent authority of the host Member State, it shall give reasons for its
refusal to the investment firm concerned within three months of receiving all the information.

6 On receipt of a communication from the competent authority of the host Member State,
or failing such communication from the latter at the latest after two months from the date of
transmission of the communication by the competent authority of the home Member State, the
branch may be established and commence business.
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7 The competent authority of the Member State in which the branch is located shall
assume responsibility for ensuring that the services provided by the branch within its territory
comply with the obligations laid down in Articles 19, 21, 22, 25, 27 and 28 and in measures
adopted pursuant thereto.

The competent authority of the Member State in which the branch is located shall have
the right to examine branch arrangements and to request such changes as are strictly
needed to enable the competent authority to enforce the obligations under Articles 19,
21, 22, 25, 27 and 28 and measures adopted pursuant thereto with respect to the services
and/or activities provided by the branch within its territory.

8 Each Member State shall provide that, where an investment firm authorised in another
Member State has established a branch within its territory, the competent authority of the home
Member State of the investment firm, in the exercise of its responsibilities and after informing
the competent authority of the host Member State, may carry out on-site inspections in that
branch.

9 In the event of a change in any of the information communicated in accordance with
paragraph 2, an investment firm shall give written notice of that change to the competent
authority of the home Member State at least one month before implementing the change. The
competent authority of the host Member State shall also be informed of that change by the
competent authority of the home Member State.

[F210 In order to ensure consistent harmonisation of this Article, ESMA may develop draft
regulatory technical standards to specify the information to be notified in accordance with
paragraphs 2, 4 and 9.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

In order to ensure uniform conditions of application of this Article, ESMA may develop
draft implementing technical standards to establish standard forms, templates and
procedures for the transmission of information in accordance with paragraphs 3 and 9.

Power is conferred on the Commission to adopt the implementing technical standards
referred to in the third subparagraph in accordance with Article 15 of Regulation (EU)
No 1095/2010.]

Textual Amendments
F2 Inserted by Directive 2010/78/EU of the European Parliament and of the Council of 24 November

2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC,
2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the
European Supervisory Authority (European Banking Authority), the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority) (Text with EEA relevance).

Article 33

Access to regulated markets

1 Member States shall require that investment firms from other Member States which
are authorised to execute client orders or to deal on own account have the right of membership or
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have access to regulated markets established in their territory by means of any of the following
arrangements:

a directly, by setting up branches in the host Member States;
b by becoming remote members of or having remote access to the regulated market

without having to be established in the home Member State of the regulated market,
where the trading procedures and systems of the market in question do not require a
physical presence for conclusion of transactions on the market.

2 Member States shall not impose any additional regulatory or administrative
requirements, in respect of matters covered by this Directive, on investment firms exercising
the right conferred by paragraph 1.

Article 34

Access to central counterparty, clearing and settlement
facilities and right to designate settlement system

1 Member States shall require that investment firms from other Member States have the
right of access to central counterparty, clearing and settlement systems in their territory for the
purposes of finalising or arranging the finalisation of transactions in financial instruments.

Member States shall require that access of those investment firms to such facilities
be subject to the same non-discriminatory, transparent and objective criteria as apply
to local participants. Member States shall not restrict the use of those facilities to
the clearing and settlement of transactions in financial instruments undertaken on a
regulated market or MTF in their territory.

2 Member States shall require that regulated markets in their territory offer all their
members or participants the right to designate the system for the settlement of transactions in
financial instruments undertaken on that regulated market, subject to:

a such links and arrangements between the designated settlement system and any other
system or facility as are necessary to ensure the efficient and economic settlement of
the transaction in question; and

b agreement by the competent authority responsible for the supervision of the regulated
market that technical conditions for settlement of transactions concluded on the
regulated market through a settlement system other than that designated by the regulated
market are such as to allow the smooth and orderly functioning of financial markets.

This assessment of the competent authority of the regulated market shall be without
prejudice to the competencies of the national central banks as overseers of settlement
systems or other supervisory authorities on such systems. The competent authority shall
take into account the oversight/supervision already exercised by those institutions in
order to avoid undue duplication of control.

3 The rights of investment firms under paragraphs 1 and 2 shall be without prejudice to
the right of operators of central counterparty, clearing or securities settlement systems to refuse
on legitimate commercial grounds to make the requested services available.
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Article 35

Provisions regarding central counterparty, clearing
and settlement arrangements in respect of MTFs

1 Member States shall not prevent investment firms and market operators operating an
MTF from entering into appropriate arrangements with a central counterparty or clearing house
and a settlement system of another Member State with a view to providing for the clearing and/
or settlement of some or all trades concluded by market participants under their systems.

2 The competent authority of investment firms and market operators operating an MTF
may not oppose the use of central counterparty, clearing houses and/or settlement systems in
another Member State except where this is demonstrably necessary in order to maintain the
orderly functioning of that MTF and taking into account the conditions for settlement systems
established in Article 34(2).

In order to avoid undue duplication of control, the competent authority shall take
into account the oversight/supervision of the clearing and settlement system already
exercised by the national central banks as overseers of clearing and settlement systems
or by other supervisory authorities with a competence in such systems.


