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Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the
internal market and amending Council Directive 84/450/EEC, Directives 97/7/
EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council
and Regulation (EC) No 2006/2004 of the European Parliament and of the
Council (‘Unfair Commercial Practices Directive’) (Text with EEA relevance)

CHAPTER 2

UNFAIR COMMERCIAL PRACTICES

Section 1

Misleading commercial practices

Article 6

Misleading actions

1 A commercial practice shall be regarded as misleading if it contains false information
and is therefore untruthful or in any way, including overall presentation, deceives or is likely
to deceive the average consumer, even if the information is factually correct, in relation to one
or more of the following elements, and in either case causes or is likely to cause him to take a
transactional decision that he would not have taken otherwise:

a the existence or nature of the product;

b the main characteristics of the product, such as its availability, benefits, risks, execution,
composition, accessories, after-sale customer assistance and complaint handling,
method and date of manufacture or provision, delivery, fitness for purpose, usage,
quantity, specification, geographical or commercial origin or the results to be expected
from its use, or the results and material features of tests or checks carried out on the
product;

¢ the extent of the trader's commitments, the motives for the commercial practice and
the nature of the sales process, any statement or symbol in relation to direct or indirect
sponsorship or approval of the trader or the product;

d the price or the manner in which the price is calculated, or the existence of a specific
price advantage;

e the need for a service, part, replacement or repair;

f the nature, attributes and rights of the trader or his agent, such as his identity and assets,
his qualifications, status, approval, affiliation or connection and ownership of industrial,
commercial or intellectual property rights or his awards and distinctions;

g the consumer's rights, including the right to replacement or reimbursement under
Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999
on certain aspects of the sale of consumer goods and associated guarantees'”, or the
risks he may face.

2 A commercial practice shall also be regarded as misleading if, in its factual context,
taking account of all its features and circumstances, it causes or is likely to cause the average
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consumer to take a transactional decision that he would not have taken otherwise, and it
involves:

a any marketing of a product, including comparative advertising, which creates confusion
with any products, trade marks, trade names or other distinguishing marks of a
competitor;

b non-compliance by the trader with commitments contained in codes of conduct by
which the trader has undertaken to be bound, where:

(1) the commitment is not aspirational but is firm and is capable of being verified,
and
(i1) the trader indicates in a commercial practice that he is bound by the code.
Article 7

Misleading omissions

1 A commercial practice shall be regarded as misleading if, in its factual context, taking
account of all its features and circumstances and the limitations of the communication medium,
it omits material information that the average consumer needs, according to the context, to take
an informed transactional decision and thereby causes or is likely to cause the average consumer
to take a transactional decision that he would not have taken otherwise.

2 It shall also be regarded as a misleading omission when, taking account of the matters
described in paragraph 1, a trader hides or provides in an unclear, unintelligible, ambiguous or
untimely manner such material information as referred to in that paragraph or fails to identify
the commercial intent of the commercial practice if not already apparent from the context, and
where, in either case, this causes or is likely to cause the average consumer to take a transactional
decision that he would not have taken otherwise.

3 Where the medium used to communicate the commercial practice imposes limitations
of space or time, these limitations and any measures taken by the trader to make the information
available to consumers by other means shall be taken into account in deciding whether
information has been omitted.

4 In the case of an invitation to purchase, the following information shall be regarded
as material, if not already apparent from the context:

a the main characteristics of the product, to an extent appropriate to the medium and the
product;

b the geographical address and the identity of the trader, such as his trading name and,
where applicable, the geographical address and the identity of the trader on whose
behalf he is acting;

¢ the price inclusive of taxes, or where the nature of the product means that the price
cannot reasonably be calculated in advance, the manner in which the price is calculated,
as well as, where appropriate, all additional freight, delivery or postal charges or, where
these charges cannot reasonably be calculated in advance, the fact that such additional
charges may be payable;

d thearrangements for payment, delivery, performance and the complaint handling policy,
if they depart from the requirements of professional diligence;

e for products and transactions involving a right of withdrawal or cancellation, the
existence of such a right.
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5 Information requirements established by Community law in relation to commercial
communication including advertising or marketing, a non-exhaustive list of which is contained
in Annex II, shall be regarded as material.
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(1) OJL 171,7.7.1999, p. 12.
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