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Directive 2006/123/EC of the European Parliament and of the
Council of 12 December 2006 on services in the internal market

DIRECTIVE 2006/123/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 12 December 2006

on services in the internal market

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular the first
and third sentence of Article 47(2) and Article 55 thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Economic and Social Committee,

Having regard to the opinion of the Committee of the Regions®,

Acting in accordance with the procedure laid down in Article 251 of the Treaty"”,

)

3)

Whereas:

(1)

2)

The European Community is seeking to forge ever closer links between the States and
peoples of Europe and to ensure economic and social progress. In accordance with
Article 14(2) of the Treaty, the internal market comprises an area without internal
frontiers in which the free movement of services is ensured. In accordance with
Article 43 of the Treaty the freedom of establishment is ensured. Article 49 of the
Treaty establishes the right to provide services within the Community. The elimination
of barriers to the development of service activities between Member States is essential
in order to strengthen the integration of the peoples of Europe and to promote balanced
and sustainable economic and social progress. In eliminating such barriers it is essential
to ensure that the development of service activities contributes to the fulfilment of the
task laid down in Article 2 of the Treaty of promoting throughout the Community a
harmonious, balanced and sustainable development of economic activities, a high level
of employment and of social protection, equality between men and women, sustainable
and non-inflationary growth, a high degree of competitiveness and convergence of
economic performance, a high level of protection and improvement of the quality of
the environment, the raising of the standard of living and quality of life and economic
and social cohesion and solidarity among Member States.

A competitive market in services is essential in order to promote economic growth
and create jobs in the European Union. At present numerous barriers within the
internal market prevent providers, particularly small and medium-sized enterprises
(SMEs), from extending their operations beyond their national borders and from taking
full advantage of the internal market. This weakens the worldwide competitiveness
of European Union providers. A free market which compels the Member States to
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)

eliminate restrictions on cross-border provision of services while at the same time
increasing transparency and information for consumers would give consumers wider
choice and better services at lower prices.

The report from the Commission on ‘The State of the Internal Market for Services’
drew up an inventory of a large number of barriers which are preventing or slowing
down the development of services between Member States, in particular those provided
by SMEs, which are predominant in the field of services. The report concludes that
a decade after the envisaged completion of the internal market, there is still a huge
gap between the vision of an integrated European Union economy and the reality as
experienced by European citizens and providers. The barriers affect a wide variety
of service activities across all stages of the provider's activity and have a number of
common features, including the fact that they often arise from administrative burdens,
the legal uncertainty associated with cross-border activity and the lack of mutual trust
between Member States.

Since services constitute the engine of economic growth and account for 70 % of GDP
and employment in most Member States, this fragmentation of the internal market has
anegative impact on the entire European economy, in particular on the competitiveness
of SMEs and the movement of workers, and prevents consumers from gaining access
to a greater variety of competitively priced services. It is important to point out that
the services sector is a key employment sector for women in particular, and that they
therefore stand to benefit greatly from new opportunities offered by the completion
of the internal market for services. The European Parliament and the Council have
emphasised that the removal of legal barriers to the establishment of a genuine internal
market is a matter of priority for achieving the goal set by the European Council
in Lisbon of 23 and 24 March 2000 of improving employment and social cohesion
and achieving sustainable economic growth so as to make the European Union the
most competitive and dynamic knowledge-based economy in the world by 2010, with
more and better jobs. Removing those barriers, while ensuring an advanced European
social model, is thus a basic condition for overcoming the difficulties encountered in
implementing the Lisbon Strategy and for reviving the European economy, particularly
in terms of employment and investment. It is therefore important to achieve an internal
market for services, with the right balance between market opening and preserving
public services and social and consumer rights.

It is therefore necessary to remove barriers to the freedom of establishment for providers
in Member States and barriers to the free movement of services as between Member
States and to guarantee recipients and providers the legal certainty necessary for the
exercise in practice of those two fundamental freedoms of the Treaty. Since the barriers
in the internal market for services affect operators who wish to become established
in other Member States as well as those who provide a service in another Member
State without being established there, it is necessary to enable providers to develop
their service activities within the internal market either by becoming established in a
Member State or by making use of the free movement of services. Providers should be
able to choose between those two freedoms, depending on their strategy for growth in
each Member State.
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Those barriers cannot be removed solely by relying on direct application of Articles 43
and 49 of the Treaty, since, on the one hand, addressing them on a case-by-
case basis through infringement procedures against the Member States concerned
would, especially following enlargement, be extremely complicated for national
and Community institutions, and, on the other hand, the lifting of many barriers
requires prior coordination of national legal schemes, including the setting up
of administrative cooperation. As the European Parliament and the Council have
recognised, a Community legislative instrument makes it possible to achieve a genuine
internal market for services.

This Directive establishes a general legal framework which benefits a wide variety of
services while taking into account the distinctive features of each type of activity or
profession and its system of regulation. That framework is based on a dynamic and
selective approach consisting in the removal, as a matter of priority, of barriers which
may be dismantled quickly and, for the others, the launching of a process of evaluation,
consultation and complementary harmonisation of specific issues, which will make
possible the progressive and coordinated modernisation of national regulatory systems
for service activities which is vital in order to achieve a genuine internal market for
services by 2010. Provision should be made for a balanced mix of measures involving
targeted harmonisation, administrative cooperation, the provision on the freedom to
provide services and encouragement of the development of codes of conduct on certain
issues. That coordination of national legislative regimes should ensure a high degree
of Community legal integration and a high level of protection of general interest
objectives, especially protection of consumers, which is vital in order to establish trust
between Member States. This Directive also takes into account other general interest
objectives, including the protection of the environment, public security and public
health as well as the need to comply with labour law.

It is appropriate that the provisions of this Directive concerning the freedom of
establishment and the free movement of services should apply only to the extent that the
activities in question are open to competition, so that they do not oblige Member States
either to liberalise services of general economic interest or to privatise public entities
which provide such services or to abolish existing monopolies for other activities
or certain distribution services.

This Directive applies only to requirements which affect the access to, or the exercise of,
a service activity. Therefore, it does not apply to requirements, such as road traffic rules,
rules concerning the development or use of land, town and country planning, building
standards as well as administrative penalties imposed for non-compliance with such
rules which do not specifically regulate or specifically affect the service activity but
have to be respected by providers in the course of carrying out their economic activity
in the same way as by individuals acting in their private capacity.

This Directive does not concern requirements governing access to public funds for
certain providers. Such requirements include notably those laying down conditions
under which providers are entitled to receive public funding, including specific
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contractual conditions, and in particular quality standards which need to be observed as
a condition for receiving public funds, for example for social services.

This Directive does not interfere with measures taken by Member States, in accordance
with Community law, in relation to the protection or promotion of cultural and linguistic
diversity and media pluralism, including the funding thereof. This Directive does not
prevent Member States from applying their fundamental rules and principles relating to
the freedom of press and freedom of expression. This Directive does not affect Member
State laws prohibiting discrimination on grounds of nationality or on grounds such as
those set out in Article 13 of the Treaty.

This Directive aims at creating a legal framework to ensure the freedom of
establishment and the free movement of services between the Member States and does
not harmonise or prejudice criminal law. However, Member States should not be able
to restrict the freedom to provide services by applying criminal law provisions which
specifically affect the access to or the exercise of a service activity in circumvention of
the rules laid down in this Directive.

It is equally important that this Directive fully respect Community initiatives based on
Article 137 of the Treaty with a view to achieving the objectives of Article 136 thereof
concerning the promotion of employment and improved living and working conditions.

This Directive does not affect terms and conditions of employment, including maximum
work periods and minimum rest periods, minimum paid annual holidays, minimum
rates of pay as well as health, safety and hygiene at work, which Member States apply
in compliance with Community law, nor does it affect relations between social partners,
including the right to negotiate and conclude collective agreements, the right to strike
and to take industrial action in accordance with national law and practices which respect
Community law, nor does it apply to services provided by temporary work agencies.
This Directive does not affect Member States' social security legislation.

This Directive respects the exercise of fundamental rights applicable in the Member
States and as recognised in the Charter of fundamental Rights of the European Union
and the accompanying explanations, reconciling them with the fundamental freedoms
laid down in Articles 43 and 49 of the Treaty. Those fundamental rights include the right
to take industrial action in accordance with national law and practices which respect
Community law.

This Directive concerns only providers established in a Member State and does
not cover external aspects. It does not concern negotiations within international
organisations on trade in services, in particular in the framework of the General
Agreement on Trade in Services (GATS).

This Directive covers only services which are performed for an economic consideration.
Services of general interest are not covered by the definition in Article 50 of the Treaty
and therefore do not fall within the scope of this Directive. Services of general economic
interest are services that are performed for an economic consideration and therefore do
fall within the scope of this Directive. However, certain services of general economic
interest, such as those that may exist in the field of transport, are excluded from the scope
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of this Directive and certain other services of general economic interest, for example,
those that may exist in the area of postal services, are the subject of a derogation from
the provision on the freedom to provide services set out in this Directive. This Directive
does not deal with the funding of services of general economic interest and does not
apply to systems of aids granted by Member States, in particular in the social field, in
accordance with Community rules on competition. This Directive does not deal with
the follow-up to the Commission White Paper on Services of General Interest.

Financial services should be excluded from the scope of this Directive since these
activities are the subject of specific Community legislation aimed, as is this Directive,
at achieving a genuine internal market for services. Consequently, t his exclusion
should cover all financial services such as banking, credit, insurance, including
reinsurance, occupational or personal pensions, securities, investment funds, payments
and investment advice, including the services listed in Annex I to Directive 2006/48/
EC of the European Parliament and of the Council of 14 June 2006 relating to the taking

up and pursuit of the business of credit institutions®.

In view of the adoption in 2002 of a package of legislative instruments relating to
electronic communications networks and services, as well as to associated resources
and services, which has established a regulatory framework facilitating access to those
activities within the internal market, notably through the elimination of most individual
authorisation schemes, it is necessary to exclude issues dealt with by those instruments
from the scope of this Directive.

The exclusion from the scope of this Directive as regards matters of electronic
communications services as covered by Directives 2002/19/EC of the European
Parliament and of the Council of 7 March 2002 on access to, and interconnection
of, electronic communications networks and associated facilities (Access Directive)®,
2002/20/EC of the European Parliament and of the Council of 7 March 2002 on
the authorisation of electronic communications networks and services (Authorisation
Directive)®, 2002/21/EC of the European Parliament and of the Council of
7 March 2002 on a common regulatory framework for electronic communications
networks and services (Framework Directive)”, 2002/22/EC of the European
Parliament and of the Council of 7 March 2002 on universal service and users'
rights relating to electronic communications networks and services (Universal Service
Directive)® and 2002/58/EC of the European Parliament and of the Council of
12 July 2002 concerning the processing of personal data and the protection of
privacy in the electronic communications sector (Directive on privacy and electronic
communications)® should apply not only to questions specifically dealt with in these
Directives but also to matters for which the Directives explicitly leave to Member States
the possibility of adopting certain measures at national level.

Transport services, including urban transport, taxis and ambulances as well as port
services, should be excluded from the scope of this Directive.

The exclusion of healthcare from the scope of this Directive should cover healthcare and
pharmaceutical services provided by health professionals to patients to assess, maintain
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or restore their state of health where those activities are reserved to a regulated health
profession in the Member State in which the services are provided.

This Directive does not affect the reimbursement of healthcare provided in a Member
State other than that in which the recipient of the care is resident. This issue has
been addressed by the Court of Justice on numerous occasions, and the Court has
recognised patients' rights. It is important to address this issue in another Community
legal instrument in order to achieve greater legal certainty and clarity to the extent
that this issue is not already addressed in Council Regulation (EEC) No 1408/71 of
14 June 1971 on the application of social security schemes to employed persons, to self-
employed persons and to members of their families moving within the Community?.

Audiovisual services, whatever their mode of transmission, including within cinemas,
should also be excluded from the scope of this Directive. Furthermore, this Directive
should not apply to aids granted by Member States in the audiovisual sector which are
covered by Community rules on competition.

Gambling activities, including lottery and betting transactions, should be excluded from
the scope of this Directive in view of the specific nature of these activities, which entail
implementation by Member States of policies relating to public policy and consumer
protection.

This Directive is without prejudice to the application of Article 45 of the Treaty.

This Directive should not cover those social services in the areas of housing, childcare
and support to families and persons in need which are provided by the State at national,
regional or local level by providers m andated by the State or by charities recognised as
such by the State with the objective of ensuring support for those who are permanently
or temporarily in a particular state of need because of their insufficient family income or
total or partial lack of independence and for those who risk being marginalised. These
services are essential in order to guarantee the fundamental right to human dignity
and integrity and are a manifestation of the principles of social cohesion and solidarity
and should not be affected by this Directive.

This Directive does not deal with the funding of, or the system of aids linked to, social
services. Nor does it affect the criteria or conditions set by Member States to ensure that
social services effectively carry out a function to the benefit of the public interest and
social cohesion. In addition, this Directive should not affect the principle of universal
service in Member States' social services.

Given that the Treaty provides specific legal bases for taxation matters and given the
Community instruments already adopted in that field, it is necessary to exclude the field
of taxation from the scope of this Directive.

There is already a considerable body of Community law on service activities. This
Directive builds on, and thus complements, the Community acquis. Conflicts between
this Directive and other Community instruments have been identified and are addressed
by this Directive, including by means of derogations. However, it is necessary to
provide a rule for any residual and exceptional cases where there is a conflict between
a provision of this Directive and a provision of another Community instrument. The
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existence of such a conflict should be determined in compliance with the rules of the
Treaty on the right of establishment and the free movement of services.

This Directive is consistent with and does not affect Directive 2005/36/EC of the
European Parliament and of the Council of 7 September 2005 on the recognition
of professional qualifications"". It deals with questions other than those relating to
professional qualifications, for example professional liability insurance, commercial
communications, multidisciplinary activities and administrative simplification. With
regard to temporary cross-border service provision, a derogation from the provision
on the freedom to provide services in this Directive ensures that Title II on the free
provision of services of Directive 2005/36/EC is not affected. Therefore, none of the
measures applicable under that Directive in the Member State where the service is
provided is affected by the provision on the freedom to provide services.

This Directive is consistent with Community legislation on consumer protection, such
as Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in the internal market
(the Unfair Commercial Practices Directive)'” and Regulation (EC) No 2006/2004 of
the European Parliament and of the Council of 27 October 2004 on cooperation between
national authorities responsible for the enforcement of consumer protection laws (the
Regulation on consumer protection cooperation)™.

The services covered by this Directive concern a wide variety of ever-changing
activities, including business services such as management consultancy, certification
and testing; facilities management, including office maintenance; advertising;
recruitment services; and the services of commercial agents. The services covered are
also services provided both to businesses and to consumers, such as legal or fiscal
advice; real estate services such as estate agencies; construction, including the services
of architects; distributive trades; the organisation of trade fairs; car rental; and travel
agencies. Consumer services are also covered, such as those in the field of tourism,
including tour guides; leisure services, sports centres and amusement parks; and, to
the extent that they are not excluded from the scope of application of the Directive,
household support services, such as help for the elderly. Those activities may involve
services requiring the proximity of provider and recipient, services requiring travel by
the recipient or the provider and services which may be provided at a distance, including
via the Internet.

According to the case-law of the Court of Justice, the assessment of whether certain
activities, in particular activities which are publicly funded or provided by public
entities, constitute a ‘service’ has to be carried out on a case by case basis in the
light of all their characteristics, in particular the way they are provided, organised and
financed in the Member State concerned. The Court of Justice has held that the essential
characteristic of remuneration lies in the fact that it constitutes consideration for the
services in question and has recognised that the characteristic of remuneration is absent
in the case of activities performed, for no consideration, by the State or on behalf of the
State in the context of its duties in the social, cultural, educational and judicial fields,
such as courses provided under the national education system, or the management of
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social security schemes which do not engage in economic activity. The payment of a
fee by recipients, for example, a tuition or enrolment fee paid by students in order to
make a certain contribution to the operating expenses of a system, does not in itself
constitute remuneration because the service is still essentially financed by public funds.
These activities are, therefore, not covered by the definition of service in Article 50 of
the Treaty and do not therefore fall within the scope of this Directive.

Non-profit making amateur sporting activities are of considerable social importance.
They often pursue wholly social or recreational objectives. Thus, they might not
constitute economic activities within the meaning of Community law and should fall
outside the scope of this Directive.

The concept of ‘provider’ should cover any natural person who is a national of a
Member State or any legal person engaged in a service activity in a Member State, in
exercise either of the freedom of establishment or of the free movement of services. The
concept of provider should thus not be limited solely to cross-border service provision
within the framework of the free movement of services but should also cover cases in
which an operator establishes itself in a Member State in order to develop its service
activities there. On the other hand, the concept of a provider should not cover the case of
branches in a Member State of companies from third countries because, under Article 48
of the Treaty, the freedom of establishment and free movement of services may benefit
only companies constituted in accordance with the laws of a Member State and having
their registered office, central administration or principal place of business within the
Community. The concept of ‘recipient’ should also cover third country nationals who
already benefit from rights conferred upon them by Community acts such as Regulation
(EEC) No 1408/71, Council Directive 2003/109/EC of 25 November 2003 concerning
the status of third-country nationals who are long-term residents"?, Council Regulation
(EC) No 859/2003 of 14 May 2003 extending the provisions of Regulation (EEC)
No 1408/71 and Regulation (EEC) No 574/72 to nationals of third countries who are
not already covered by those provisions solely on the ground of their nationality"® and
Directive 2004/38/ECof the European Parliament and of the Council of 29 April 2004
on the right of citizens of the Union and their family members to move and reside freely
within the territory of the Member States"®. Furthermore, Member States may extend
the concept of recipient to other third country nationals that are present within their
territory.

The place at which a provider is established should be determined in accordance with
the case law of the Court of Justice according to which the concept of establishment
involves the actual pursuit of an economic activity through a fixed establishment for an
indefinite period. This requirement may also be fulfilled where a company is constituted
for a given period or where it rents the building or installation through which it pursues
its activity. It may also be fulfilled where a Member State grants authorisations for a
limited duration only in relation to particular services. An establishment does not need
to take the form of a subsidiary, branch or agency, but may consist of an office managed
by a provider's own staff or by a person who is independent but authorised to act on a
permanent basis for the undertaking, as would be the case with an agency. According
to this definition, which requires the actual pursuit of an economic activity at the place
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of establishment of the provider, a mere letter box does not constitute an establishment.
Where a provider has several places of establishment, it is important to determine the
place of establishment from which the actual service concerned is provided. Where it
is difficult to determine from which of several places of establishment a given service
is provided, the location of the provider's centre of activities relating to this particular
service should be that place of establishment.

The concept of ‘legal persons’, according to the Treaty provisions on establishment,
leaves operators free to choose the legal form which they deem suitable for carrying
out their activity. Accordingly, ‘legal persons’, within the meaning of the Treaty, means
all entities constituted under, or governed by, the law of a Member State, irrespective
of their legal form.

The concept of ‘authorisation scheme’ should cover, inter alia, the administrative
procedures for granting authorisations, licences, approvals or concessions, and also the
obligation, in order to be eligible to exercise the activity, to be registered as a member of
a profession or entered in a register, roll or database, to be officially appointed to a body
or to obtain a card attesting to membership of a particular profession. Authorisation may
be granted not only by a formal decision but also by an implicit decision arising, for
example, from the silence of the competent authority or from the fact that the interested
party must await acknowledgement of receipt of a declaration in order to commence
the activity in question or for the latter to become lawful.

The concept of ‘overriding reasons relating to the public interest’ to which reference
is made in certain provisions of this Directive has been developed by the Court of
Justice in its case law in relation to Articles 43 and 49 of the Treaty and may continue
to evolve. The notion as recognised in the case law of the Court of Justice covers at
least the following grounds: public policy, public security and public health, within the
meaning of Articles 46 and 55 of the Treaty; the maintenance of order in society; social
policy objectives; the protection of the recipients of services; consumer protection;
the protection of workers, including the social protection of workers; animal welfare;
the preservation of the financial balance of the social security system; the prevention
of fraud; the prevention of unfair competition; the protection of the environment
and the urban environment, including town and country planning; the protection of
creditors; safeguarding the sound administration of justice; road safety; the protection of
intellectual property; cultural policy objectives, including safeguarding the freedom of
expression of various elements, in particular social, cultural, religious and philosophical
values of society; the need to ensure a high level of education, the maintenance of
press diversity and the promotion of the national language; the preservation of national
historical and artistic heritage; and veterinary policy.

The concept of ‘public policy’, as interpreted by the Court of Justice, covers the
protection against a genuine and sufficiently serious threat affecting one of the
fundamental interests of society and may include, in particular, issues relating to human
dignity, the protection of minors and vulnerable adults and animal welfare. Similarly,
the concept of public security includes issues of public safety.
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The rules relating to administrative procedures should not aim at harmonising
administrative procedures but at removing overly burdensome authorisation schemes,
procedures and formalities that hinder the freedom of establishment and the creation of
new service undertakings therefrom.

One of the fundamental difficulties faced, in particular by SMEs, in accessing
service activities and exercising them is the complexity, length and legal uncertainty
of administrative procedures. For this reason, following the example of certain
modernising and good administrative practice initiatives undertaken at Community and
national level, it is necessary to establish principles of administrative simplification,
inter alia through the limitation of the obligation of prior authorisation to cases in which
itis essential and the introduction of the principle of tacit authorisation by the competent
authorities after a certain period of time elapsed. Such modernising action, while
maintaining the requirements on transparency and the updating of information relating
to operators, is intended to eliminate the delays, costs and dissuasive effects which arise,
for example, from unnecessary or excessively complex and burdensome procedures, the
duplication of procedures, the ‘red tape’ involved in submitting documents, the arbitrary
use of powers by the competent authorities, indeterminate or excessively long periods
before a response is given, the limited duration of validity of authorisations granted
and disproportionate fees and penalties. Such practices have particularly significant
dissuasive effects on providers wishing to develop their activities in other Member
States and require coordinated modernisation within an enlarged internal market of
twenty-five Member States.

Member States should introduce, where appropriate, forms harmonised at Community
level, as established by the Commission, which will serve as an equivalent
to certificates, attestations or any other document in relation to establishment.

In order to examine the need for simplifying procedures and formalities, Member States
should be able, in particular, to take into account their necessity, number, possible
duplication, cost, clarity and accessibility, as well as the delay and practical difficulties
to which they could give rise for the provider concerned.

In order to facilitate access to service activities and the exercise thereof in the internal
market, it is necessary to establish an objective, common to all Member States,
of administrative simplification and to lay down provisions concerning, inter alia,
the right to information, procedures by electronic means and the establishment of a
framework for authorisation schemes. Other measures adopted at national level to meet
that objective could involve reduction of the number of procedures and formalities
applicable to service activities and the restriction of such procedures and formalities to
those which are essential in order to achieve a general interest objective and which do
not duplicate each other in terms of content or purpose.

With the aim of administrative simplification, general formal requirements, such as
presentation of original documents, certified copies or a certified translation, should
not be imposed, except where objectively justified by an overriding reason relating
to the public interest, such as the protection of workers, public health, the protection
of the environment or the protection of consumers. It is also necessary to ensure that
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an authorisation as a general rule permits access to, or exercise of, a service activity
throughout the national territory, unless a new authorisation for each establishment, for
example for each new hypermarket, or an authorisation that is restricted to a specific
part of the national territory is objectively justified by an overriding reason relating to
the public interest.

In order to further simplify administrative procedures, it is appropriate to ensure that
each provider has a single point through which he can complete all procedures and
formalities (hereinafter referred to as ‘points of single contact’). The number of points of
single contact per Member State may vary according to regional or local competencies
or according to the activities concerned. The creation of points of single contact should
not interfere with the allocation of functions among competent authorities within each
national system. Where several authorities at regional or local level are competent,
one of them may assume the role of point of single contact and coordinator. Points
of single contact may be set up not only by administrative authorities but also by
chambers of commerce or crafts, or by the professional organisations or private bodies
to which a Member State decides to entrust that function. Points of single contact have
an important role to play in providing assistance to providers either as the authority
directly competent to issue the documents necessary to access a service activity or as
an intermediary between the provider and the authorities which are directly competent.

The fee which may be charged by points of single contact should be proportionate to
the cost of the procedures and formalities with which they deal. This should not prevent
Member States from entrusting the points of single contact with the collection of other
administrative fees, such as the fee of supervisory bodies.

It is necessary for providers and recipients of services to have easy access to certain
types of information It should be for each Member State to determine, within the
framework of this Directive, the way in which providers and recipients are provided
with information. In particular, the obligation on Member States to ensure that
relevant information is easily accessible to providers and recipients and that it can be
accessed by the public without obstacle could be fulfilled by making this information
accessible through a website. Any information given should be provided in a clear and
unambiguous manner.

The information provided to providers and recipients of services should include, in
particular, information on procedures and formalities, contact details of the competent
authorities, conditions for access to public registers and data bases and information
concerning available remedies and the contact details of associations and organisations
from which providers or recipients can obtain practical assistance. The obligation on
competent authorities to assist providers and recipients should not include the provision
of legal advice in individual cases. Nevertheless, general information on the way in
which requirements are usually interpreted or applied should be given. Issues such as
liability for providing incorrect or misleading information should be determined by
Member States.

The setting up, in the reasonably near future, of electronic means of completing
procedures and formalities will be vital for administrative simplification in the field of
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service activities, for the benefit of providers, recipients and competent authorities. In
order to meet that obligation as to results, national laws and other rules applicable to
services may need to be adapted. This obligation should not prevent Member States
from providing other means of completing such procedures and formalities, in addition
to electronic means. The fact that it must be possible to complete those procedures
and formalities at a distance means, in particular, that Member States must ensure that
they may be completed across borders. The obligation as to results does not cover
procedures or formalities which by their very nature are impossible to complete at a
distance. Furthermore, this does not interfere with Member States' legislation on the
use of languages.

The granting of licences for certain service activities may require an interview with the
applicant by the competent authority in order to assess the applicant's personal integrity
and suitability for carrying out the service in question. In such cases, the completion of
formalities by electronic means may not be appropriate.

The possibility of gaining access to a service activity should be made subject to
authorisation by the competent authorities only if that decision satisfies the criteria
of non-discrimination, necessity and proportionality. That means, in particular, that
authorisation schemes should be permissible only where an a posteriori inspection
would not be effective because of the impossibility of ascertaining the defects of the
services concerned a posteriori, due account being taken of the risks and dangers which
could arise in the absence of a prior inspection. However, the provision to that effect
made by this Directive cannot be relied upon in order to justify authorisation schemes
which are prohibited by other Community instruments such as Directive 1999/93/EC
of the European Parliament and the Council of 13 December 1999 on a Community
framework for electronic signatures"”, or Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the internal market (Directive on
electronic commerce)™. The results of the process of mutual evaluation will make it
possible to determine, at Community level, the types of activity for which authorisation
schemes should be eliminated.

This Directive should be without prejudice to the possibility for Member States to
withdraw authorisations after they have been issued, if the conditions for the granting
of the authorisation are no longer fulfilled.

According to the case law of the Court of Justice, public health, consumer protection,
animal health and the protection of the urban environment constitute overriding reasons
relating to the public interest. Such overriding reasons may justify the application of
authorisation schemes and other restrictions. However, no such authorisation scheme
or restriction should discriminate on grounds of nationality. Further, the principles of
necessity and proportionality should always be respected.

The provisions of this Directive relating to authorisation schemes should concern cases
where the access to or exercise of a service activity by operators requires a decision by
a competent authority. This concerns neither decisions by competent authorities to set
up a public or private entity for the provision of a particular service nor the conclusion
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of contracts by competent authorities for the provision of a particular service which is
governed by rules on public procurement, since this Directive does not deal with rules
on public procurement.

In order to facilitate access to and exercise of service activities, it is important to evaluate
and report on authorisation schemes and their justification. This reporting obligation
concerns only the existence of authorisation schemes and not the criteria and conditions
for the granting of an authorisation.

The authorisation should as a general rule enable the provider to have access to the
service activity, or to exercise that activity, throughout the national territory, unless a
territorial limit is justified by an overriding reason relating to the public interest. For
example, environmental protection may justify the requirement to obtain an individual
authorisation for each installation on the national territory. This provision should not
affect regional or local competences for the granting of authorisations within the
Member States.

This Directive, and in particular the provisions concerning authorisation schemes and
the territorial scope of an authorisation, should not interfere with the division of regional
or local competences within the Member States, including regional and local self-
government and the use of official languages.

The provision relating to the non-duplication of conditions for the granting of an
authorisation should not prevent Member States from applying their own conditions as
specified in the authorisation scheme. It should only require that competent authorities,
when considering whether these conditions are met by the applicant, take into account
the equivalent conditions which have already been satisfied by the applicant in another
Member State. This provision should not require the application of the conditions for
the granting of an authorisation provided for in the authorisation scheme of another
Member State.

Where the number of authorisations available for an activity is limited because of
scarcity of natural resources or technical capacity, a procedure for selection from
among several potential candidates should be adopted with the aim of developing
through open competition the quality and conditions for supply of services available
to users. Such a procedure should provide guarantees of transparency and impartiality
and the authorisation thus granted should not have an excessive duration, be subject to
automatic renewal or confer any advantage on the provider whose authorisation has just
expired. In particular, the duration of the authorisation granted should be fixed in such a
way that it does not restrict or limit free competition beyond what is necessary in order
to enable the provider to recoup the cost of investment and to make a fair return on the
capital invested. This provision should not prevent Member States from limiting the
number of authorisations for reasons other than scarcity of natural resources or technical
capacity. These authorisationsshould remain in any case subject to the other provisions
of this Directive relating to authorisation schemes.

In the absence of different arrangements, failing a response within a time period, an
authorisation should be deemed to have been granted. However, different arrangements
may be put in place in respect of certain activities, where objectively justified by
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overriding reasons relating to the public interest, including a legitimate interest of third
parties. Such different arrangements could include national rules according to which,
in the absence of a response of the competent authority, the application is deemed to
have been rejected, this rejection being open to challenge before the courts.

In order to establish a genuine internal market for services, it is necessary to abolish any
restrictions on the freedom of establishment and the free movement of services which
are still enshrined in the laws of certain Member States and which are incompatible
with Articles 43 and 49 of the Treaty respectively. The restrictions to be prohibited
particularly affect the internal market for services and should be systematically
dismantled as soon as possible.

Freedom of establishment is predicated, in particular, upon the principle of equal
treatment, which entails the prohibition not only of any discrimination on grounds of
nationality but also of any indirect discrimination based on other grounds but capable
of producing the same result. Thus, access to a service activity or the exercise thereof in
a Member State, either as a principal or secondary activity, should not be made subject
to criteria such as place of establishment, residence, domicile or principal provision of
the service activity. However, these criteria should not include requirements according
to which a provider or one of his employees or a representative must be present during
the exercise of the activity when this is justified by an overriding reason relating to the
public interest. Furthermore, a Member State should not restrict the legal capacity or the
right of companies, incorporated in accordance with the law of another Member State
on whose territory they have their primary establishment, to bring legal proceedings.
Moreover, a Member State should not be able to confer any advantages on providers
having a particular national or local socio-economic link; nor should it be able to restrict,
on grounds of place of establishment, the provider's freedom to acquire, exploit or
dispose of rights and goods or to access different forms of credit or accommodation in
so far as those choices are useful for access to his activity or for the effective exercise
thereof.

Access to or the exercise of a service activity in the territory of a Member State should
not be subject to an economic test. The prohibition of economic tests as a prerequisite
for the grant of authorisation should cover economic tests as such, but not requirements
which are objectively justified by overriding reasons relating to the public interest,
such as the protection of the urban environment, social policy or public health. The
prohibition should not affect the exercise of the powers of the authorities responsible
for applying competition law.

With respect to financial guarantees or insurance, the prohibition of requirements should
concern only the obligation that the requested financial guarantees or insurance must
be obtained from a financial institution established in the Member State concerned.

With respect to pre-registration, the prohibition of requirements should concern only
the obligation that the provider, prior to the establishment, be pre-registered for a given
period in a register held in the Member State concerned.

In order to coordinate the modernisation of national rules and regulations in a manner
consistent with the requirements of the internal market, it is necessary to evaluate certain
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non-discriminatory national requirements which, by their very nature, could severely
restrict or even prevent access to an activity or the exercise thereof under the freedom of
establishment. This evaluation process should be limited to the compatibility of these
requirements with the criteria already established by the Court of Justice on the freedom
of establishment. It should not concern the application of Community competition
law. Where such requirements are discriminatory or not objectively justified by an
overriding reason relating to the public interest, or where they are disproportionate,
they must be abolished or amended. The outcome of this assessment will be different
according to the nature of the activity and the public interest concerned. In particular,
such requirements could be fully justified when they pursue social policy objectives.

For the purposes of this Directive, and without prejudice to Article 16 of the Treaty,
services may be considered to be services of general economic interest only if they are
provided in application of a special task in the public interest entrusted to the provider
by the Member State concerned. This assignment should be made by way of one or
more acts, the form of which is determined by the Member State concerned, and should
specify the precise nature of the special task.

The mutual evaluation process provided for in this Directive should not affect the
freedom of Member States to set in their legislation a high level of protection of the
public interest, in particular in relation to social policy objectives. Furthermore, it is
necessary that the mutual evaluation process take fully into account the specificity of
services of general economic interest and of the particular tasks assigned to them. This
may justify certain restrictions on the freedom of establishment, in particular where
such restrictions pursue the protection of public health and social policy objectives and
where they satisfy the conditions set out in Article 15(3)(a), (b) and (¢). For example,
with regard to the obligation to take a specific legal form in order to exercise certain
services in the social field, the Court of Justice has already recognised that it may be
justified to subject the provider to a requirement to be non-profit making.

Services of a general economic interest are entrusted with important tasks relating to
social and territorial cohesion. The performance of these tasks should not be obstructed
as a result of the evaluation process provided for in this Directive. Requirements which
are necessary for the fulfilment of such tasks should not be affected by this process
while, at the same time, unjustified restrictions on the freedom of establishment should
be addressed.

The requirements to be examined include national rules which, on grounds other
than those relating to professional qualifications, reserve access to certain activities to
particular providers. These requirements also include obligations on a provider to take
a specific legal form, in particular to be a legal person, to be a company with individual
ownership, to be a non-profit making organisation or a company owned exclusively by
natural persons, and requirements which relate to the shareholding of a company, in
particular obligations to hold a minimum amount of capital for certain service activities
or to have a specific qualification in order to hold share capital in or to manage certain
companies. The evaluation of the compatibility of fixed minimum and/or maximum
tariffs with the freedom of establishment concerns only tariffs imposed by competent
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authorities specifically for the provision of certain services and not, for example, general
rules on price determination, such as for the renting of houses.

The mutual evaluation process means that during the transposition period Member
States will first have to conduct a screening of their legislation in order to ascertain
whether any of the above mentioned requirements exists in their legal systems. At the
latest by the end of the transposition period, Member States should draw up a report on
the results of this screening. Each report will be submitted to all other Member States
and interested parties. Member States will then have six months in which to submit their
observations on these reports. At the latest by one year after the date of transposition
of this Directive, the Commission should draw up a summary report, accompanied
where appropriate by proposals for further initiatives. If necessary the Commission, in
cooperation with the Member States, could assist them to design a common method.

The fact that this Directive specifies a number of requirements to be abolished or
evaluated by the Member States during the transposition period is without prejudice to
any infringement proceedings against a Member State for failure to fulfil its obligations
under Articles 43 or 49 of the Treaty.

This Directive does not concern the application of Articles 28 to 30 of the Treaty relating
to the free movement of goods. The restrictions prohibited pursuant to the provision on
the freedom to provide services cover the requirements applicable to access to service
activities or to the exercise thereof and not those applicable to goods as such.

Where an operator travels to another Member State to exercise a service activity there, a
distinction should be made between situations covered by the freedom of establishment
and those covered, due to the temporary nature of the activities concerned, by the free
movement of services. As regards the distinction between the freedom of establishment
and the free movement of services, according to the case law of the Court of Justice the
key element is whether or not the operator is established in the Member State where it
provides the service concerned. If the operator is established in the Member State where
it provides its services, it should come under the scope of application of the freedom of
establishment. If, by contrast, the operator is not established in the Member State where
the service is provided, its activities should be covered by the free movement of services.
The Court of Justice has consistently held that the temporary nature of the activities in
question should be determined in the light not only of the duration of the provision of
the service, but also of its regularity, periodical nature or continuity. The fact that the
activity is temporary should not mean that the provider may not equip itself with some
forms of infrastructure in the Member State where the service is provided, such as an
office, chambers or consulting rooms, in so far as such infrastructure is necessary for
the purposes of providing the service in question.

In order to secure effective implementation of the free movement of services and to
ensure that recipients and providers can benefit from and supply services throughout
the Community regardless of borders, it is necessary to clarify the extent to which
requirements of the Member State where the service is provided can be imposed.
It is indispensable to provide that the provision on the freedom to provide services
does not prevent the Member State where the service is provided from imposing, in
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compliance with the principles set out in Article 16(1)(a) to (c), its specific requirements
for reasons of public policy or public security or for the protection of public health or
the environment.

The Court of Justice has consistently held that Member States retain the right to take
measures in order to prevent providers from abusively taking advantage of the internal
market principles. Abuse by a provider should be established on a case by case basis.

It is necessary to ensure that providers are able to take equipment which is integral to
the provision of their service with them when they travel to provide services in another
Member State. In particular, it is important to avoid cases in which the service could
not be provided without the equipment or situations in which providers incur additional
costs, for example, by hiring or purchasing different equipment to that which they
habitually use or by needing to deviate significantly from the way they habitually carry
out their activity.

The concept of equipment does not refer to physical objects which are either supplied
by the provider to the client or become part of a physical object as a result of the service
activity, such as building materials or spare parts, or which are consumed or left in situ
in the course of the service provision, such as combustible fuels, explosives, fireworks,
pesticides, poisons or medicines.

The provisions of this Directive should not preclude the application by a Member State
of rules on employment conditions. Rules laid down by law, regulation or administrative
provisions should, in accordance with the Treaty, be justified for reasons relating to
the protection of workers and be non-discriminatory, necessary, and proportionate, as
interpreted by the Court of Justice, and comply with other relevant Community law.

It is necessary to ensure that the provision on the freedom to provide services may
be departed from only in the areas covered by derogations. Those derogations are
necessary in order to take into account the level of integration of the internal market
or certain Community instruments relating to services pursuant to which a provider is
subject to the application of a law other than that of the Member State of establishment.
Moreover, by way of exception, measures against a given provider should also be
adopted in certain individual cases and under certain strict procedural and substantive
conditions. In addition, any restriction of the free movement of services should be
permitted, by way of exception, only if it is consistent with fundamental rights which
form an integral part of the general principles of law enshrined in the Community legal
order.

The derogation from the provision on the freedom to provide services concerning postal
services should cover both activities reserved to the universal service provider and other
postal services.

The derogation from the provision on the freedom to provide services relating to
the judicial recovery of debts and the reference to a possible future harmonisation
instrument should concern only the access to and the exercise of activities which consist,
notably, in bringing actions before a court relating to the recovery of debts.
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This Directive should not affect terms and conditions of employment which, pursuant to
Directive 96/71/ECof the European Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the provision of services"”,
apply to workers posted to provide a service in the territory of another Member State.
In such cases, Directive 96/71/EC stipulates that providers have to comply with terms
and conditions of employment in a listed number of areas applicable in the Member
State where the service is provided. These are: maximum work periods and minimum
rest periods, minimum paid annual holidays, minimum rates of pay, including overtime
rates, the conditions of hiring out of workers, in particular the protection of workers
hired out by temporary employment undertakings, health, safety and hygiene at work,
protective measures with regard to the terms and conditions of employment of pregnant
women or women who have recently given birth and of children and young people
and equality of treatment between men and women and other provisions on non-
discrimination. This not only concerns terms and conditions of employment which are
laid down by law but also those laid down in collective agreements or arbitration awards
that are officially declared or de facto universally applicable within the meaning of
Directive 96/71/EC. Moreover, this Directive should not prevent Member States from
applying terms and conditions of employment on matters other than those listed in
Article 3(1) of Directive 96/71/EC on the grounds of public policy.

Neither should this Directive affect terms and conditions of employment in cases where
the worker employed for the provision of a cross-border service is recruited in the
Member State where the service is provided. Furthermore, this Directive should not
affect the right for the Member State where the service is provided to determine the
existence of an employment relationship and the distinction between self-employed
persons and employed persons, including ‘false self-employed persons’. In that respect
the essential characteristic of an employment relationship within the meaning of
Article 39 of the Treaty should be the fact that for a certain period of time a person
provides services for and under the direction of another person in return for which he
receives remuneration. Any activity which a person performs outside a relationship of
subordination must be classified as an activity pursued in a self-employed capacity for
the purposes of Articles 43 and 49 of the Treaty.

The provision on the freedom to provide services should not apply in cases where,
in conformity with Community law, an activity is reserved in a Member State to a
particular profession, for example requirements which reserve the provision of legal
advice to lawyers.

The derogation from the provision on the freedom to provide services concerning
matters relating to the registration of vehicles leased in a Member State other than that
in which they are used follows from the case law of the Court of Justice, which has
recognised that a Member State may impose such an obligation, in accordance with
proportionate conditions, in the case of vehicles used on its territory. That exclusion
does not cover occasional or temporary rental.

Contractual relations between the provider and the client as well as between an
employer and employee should not be subject to this Directive. The applicable law
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regarding the contractual or non contractual obligations of the provider should be
determined by the rules of private international law.

It is necessary to afford Member States the possibility, exceptionally and on a case-
by-case basis, of taking measures which derogate from the provision on the freedom
to provide services in respect of a provider established in another Member State on
grounds of the safety of services. However, it should be possible to take such measures
only in the absence of harmonisation at Community level.

Restrictions on the free movement of services, contrary to this Directive, may arise not
only from measures applied to providers, but also from the many barriers to the use
of services by recipients, especially consumers. This Directive mentions, by way of
illustration, certain types of restriction applied to a recipient wishing to use a service
performed by a provider established in another Member State. This also includes cases
where recipients of a service are under an obligation to obtain authorisation from
or to make a declaration to their competent authorities in order to receive a service
from a provider established in another Member State. This does not concern general
authorisation schemes which also apply to the use of a service supplied by a provider
established in the same Member State.

The concept of financial assistance provided for the use of a particular service should
not apply to systems of aids granted by Member States, in particular in the social field
or in the cultural sector, which are covered by Community rules on competition, nor
to general financial assistance not linked to the use of a particular service, for example
grants or loans to students.

In accordance with the Treaty rules on the free movement of services, discrimination on
grounds of the nationality of the recipient or national or local residence is prohibited.
Such discrimination could take the form of an obligation, imposed only on nationals
of another Member State, to supply original documents, certified copies, a certificate
of nationality or official translations of documents in order to benefit from a service or
from more advantageous terms or prices. However, the prohibition of discriminatory
requirements should not preclude the reservation of advantages, especially as regards
tariffs, to certain recipients, if such reservation is based on legitimate and objective
criteria.

The principle of non-discrimination within the internal market means that access by a
recipient, and especially by a consumer, to a service on offer to the public may not be
denied or restricted by application of a criterion, included in general conditions made
available to the public, relating to the recipient's nationality or place of residence. It
does not follow that it will be unlawful discrimination if provision were made in such
general conditions for different tariffs and conditions to apply to the provision of a
service, where those tariffs, prices and conditions are justified for objective reasons
that can vary from country to country, such as additional costs incurred because of
the distance involved or the technical characteristics of the provision of the service, or
different market conditions, such as higher or lower demand influenced by seasonality,
different vacation periods in the Member States and pricing by different competitors,
or extra risks linked to rules differing from those of the Member State of establishment.
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Neither does it follow that the non-provision of a service to a consumer for lack of the
required intellectual property rights in a particular territory would constitute unlawful
discrimination.

It is appropriate to provide that, as one of the means by which the provider may make the
information which he is obliged to supply easily accessible to the recipient, he supply
his electronic address, including that of his website. Furthermore, the obligation to make
available certain information in the provider's information documents which present
his services in detail should not cover commercial communications of a general nature,
such as advertising, but rather documents giving a detailed description of the services
proposed, including documents on a website.

It is necessary to provide in this Directive for certain rules on high quality of services,
ensuring in particular information and transparency requirements. These rules should
apply both in cases of cross border provision of services between Member States and in
cases of services provided in a Member State by a provider established there, without
imposing unnecessary burdens on SMEs. They should not in any way prevent Member
States from applying, in conformity with this Directive and other Community law,
additional or different quality requirements.

Any operator providing services involving a direct and particular health, safety or
financial risk for the recipient or a third person should, in principle, be covered by
appropriate professional liability insurance, or by another form of guarantee which is
equivalent or comparable, which means, in particular, that such an operator should as
a general rule have adequate insurance cover for services provided in one or more
Member States other than the Member State of establishment.

The insurance or guarantee should be appropriate to the nature and extent of the risk.
Therefore it should be necessary for the provider to have cross-border cover only if
that provider actually provides services in other Member States. Member States should
not lay down more detailed rules concerning the insurance cover and fix for example
minimum thresholds for the insured sum or limits on exclusions from the insurance
cover. Providers and insurance companies should maintain the necessary flexibility
to negotiate insurance policies precisely targeted to the nature and extent of the risk.
Furthermore, it is not necessary for an obligation of appropriate insurance to be laid
down by law. It should be sufficient if an insurance obligation is part of the ethical rules
laid down by professional bodies. Finally, there should be no obligation for insurance
companies to provide insurance cover.

It is necessary to put an end to total prohibitions on commercial communications
by the regulated professions, not by removing bans on the content of a commercial
communication but rather by removing those bans which, in a general way and for a
given profession, forbid one or more forms of commercial communication, such as a
ban on all advertising in one or more given media. As regards the content and methods
of commercial communication, it is necessary to encourage professionals to draw up,
in accordance with Community law, codes of conduct at Community level.

It is necessary and in the interest of recipients, in particular consumers, to ensure that
it is possible for providers to offer multidisciplinary services and that restrictions in
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this regard be limited to what is necessary to ensure the impartiality, independence
and integrity of the regulated professions. This does not affect restrictions or
prohibitions on carrying out particular activities which aim at ensuring independence
in cases in which a Member State entrusts a provider with a particular task, notably in
the area of urban development, nor should it affect the application of competition rules.

In order to increase transparency and promote assessments based on comparable criteria
with regard to the quality of the services offered and supplied to recipients, it is
important that information on the meaning of quality labels and other distinctive
marks relating to these services be easily accessible. That obligation of transparency
is particularly important in areas such as tourism, especially the hotel business, in
which the use of a system of classification is widespread. Moreover, it is appropriate
to examine the extent to which European standardisation could facilitate compatibility
and quality of services. European standards are drawn up by the European standards-
setting bodies, the European Committee for Standardisation (CEN), the European
Committee for Electrotechnical Standardisation (CENELEC) and the European
Telecommunications Standards Institute (ETSI). Where appropriate, the Commission
may, in accordance with the procedures laid down in Directive 98/34/EC of the
European Parliament and of the Council of 22 June 1998 laying down a procedure for
the provision of information in the field of technical standards and regulations®” and
of rules on Information Society services, issue a mandate for the drawing up of specific
European standards.

In order to solve potential problems with compliance with judicial decisions, it is
appropriate to provide that Member States recognise equivalent guarantees lodged with
institutions or bodies such as banks, insurance providers or other financial services
providers established in another Member State.

The development of a network of Member States' consumer protection authorities,
which is the subject of Regulation (EC) No 2006/2004, complements the cooperation
provided for in this Directive. The application of consumer protection legislation in
cross-border cases, in particular with regard to new marketing and selling practices,
as well as the need to remove certain specific obstacles to cooperation in this field,
necessitates a greater degree of cooperation between Member States. In particular, it
is necessary in this area to ensure that Member States require the cessation of illegal
practices by operators in their territory who target consumers in another Member State.

Administrative cooperation is essential to make the internal market in services function
properly. Lack of cooperation between Member States results in proliferation of
rules applicable to providers or duplication of controls for cross-border activities,
and can also be used by rogue traders to avoid supervision or to circumvent applicable
national rules on services. It is, therefore, essential to provide for clear, legally binding
obligations for Member States to cooperate effectively.

For the purposes of the Chapter on administrative cooperation, ‘supervision’ should
cover activities such as monitoring and fact finding, problem solving, enforcement
and imposition of sanctions and subsequent follow-up activities.
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In normal circumstances mutual assistance should take place directly between
competent authorities. The liaison points designated by Member States should be
required to facilitate this process only in the event of difficulties being encountered, for
instance if assistance is required to identify the relevant competent authority.

Certain obligations of mutual assistance should apply to all matters covered by this
Directive, including those relating to cases where a provider establishes in another
Member State. Other obligations of mutual assistance should apply only in cases of
cross-border provision of services, where the provision on the freedom to provide
services applies. A further set of obligations should apply in all cases of cross-border
provision of services, including areas not covered by the provision on the freedom
to provide services. Cross-border provision of services should include cases where
services are provided at a distance and where the recipient travels to the Member State
of establishment of the provider in order to receive services.

In cases where a provider moves temporarily to a Member State other than the
Member State of establishment, it is necessary to provide for mutual assistance between
those two Member States so that the former can carry out checks, inspections and
enquiries at the request of the Member State of establishment or carry out such checks
on its own initiative if these are merely factual checks.

It should not be possible for Member States to circumvent the rules laid down in this
Directive, including the provision on the freedom to provide services, by conducting
checks, inspections or investigations which are discriminatory or disproportionate.

The provisions of this Directive concerning exchange of information regarding the good
repute of providers should not pre-empt initiatives in the area of police and judicial
cooperation in criminal matters, in particular on the exchange of information between
law enforcement authorities of the Member States and on criminal records.

Cooperation between Member States requires a well-functioning electronic information
system in order to allow competent authorities easily to identify their relevant
interlocutors in other Member States and to communicate in an efficient way.

It is necessary to provide that the Member States, in cooperation with the Commission,
are to encourage interested parties to draw up codes of conduct at Community level,
aimed, in particular, at promoting the quality of services and taking into account
the specific nature of each profession. Those codes of conduct should comply with
Community law, especially competition law. They should be compatible with legally
binding rules governing professional ethics and conduct in the Member States.

Member States should encourage the setting up of codes of conduct, in particular, by
professional bodies, organisations and associations at Community level. These codes
of conduct should include, as appropriate to the specific nature of each profession,
rules for commercial communications relating to the regulated professions and rules of
professional ethics and conduct of the regulated professions which aim, in particular,
at ensuring independence, impartiality and professional secrecy. In addition, the
conditions to which the activities of estate agents are subject should be included in such
codes of conduct. Member States should take accompanying measures to encourage
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professional bodies, organisations and associations to implement at national level the
codes of conduct adopted at Community level.

Codes of conduct at Community level are intended to set minimum standards of conduct
and are complementary to Member States' legal requirements. They do not preclude
Member States, in accordance with Community law, from taking more stringent
measures in law or national professional bodies from providing for greater protection
in their national codes of conduct.

Since the objectives of this Directive, namely the elimination of barriers to the freedom
of establishment for providers in the Member States and to the free provision of services
between Member States, cannot be sufficiently achieved by the Member States and can
therefore, by reason of the scale of the action, be better achieved at Community level,
the Community may adopt measures, in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty. In accordance with the principle of proportionality,
as set out in that Article, this Directive does not go beyond what is necessary in order
to achieve those objectives.

The measures necessary for the implementation of this Directive should be adopted
in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers conferred on the Commission®”.

In accordance with paragraph 34 of the Interinstitutional Agreement on better law-
making®, Member States are encouraged to draw up, for themselves and in the
interest of the Community, their own tables, which will, as far as possible, illustrate the
correlation between the Directive and the transposition measures, and to make them
public,
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