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Directive 2006/48/EC of the European Parliament and of the Council
of 14 June 2006 relating to the taking up and pursuit of the business
of credit institutions (recast) (Text with EEA relevance) (repealed)

DIRECTIVE 2006/48/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 14 June 2006

relating to the taking up and pursuit of the business of credit institutions (recast)

(Text with EEA relevance) (repealed)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular the first
and third sentences of Article 47(2) thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Economic and Social Committee ™,

Having regard to the Opinion of the European Central Bank™,

Acting in accordance with the procedure laid down in Article 251 of the Treaty"”,

()]

3)

Whereas:

(1)

2)

3)

4)

)

Directive 2000/12/EC of the European Parliament and of the Council of 20 March 2000
relating to the taking up and pursuit of the business of credit institutions® has been
significantly amended on several occasions. Now that new amendments are being made
to the said Directive, it is desirable, in order to clarify matters, that it should be recast.

In order to make it easier to take up and pursue the business of credit institutions, it is
necessary to eliminate the most obstructive differences between the laws of the Member
States as regards the rules to which these institutions are subject.

This Directive constitutes the essential instrument for the achievement of the internal
market from the point of view of both the freedom of establishment and the freedom to
provide financial services, in the field of credit institutions.

The Commission Communication of 11 May 1999 entitled ‘Implementing the
framework for financial markets: Action plan’, listed a number of goals that need to
be achieved in order to complete the internal market in financial services. The Lisbon
European Council of 23 and 24 March 2000 set the goal of implementing the action plan
by 2005. Recasting of the provisions on own funds is a key element of the action plan.

Measures to coordinate credit institutions should, both in order to protect savings and to
create equal conditions of competition between these institutions, apply to all of them.
Due regard should however be had to the objective differences in their statutes and their
proper aims as laid down by national laws.
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(7

(®)

)

(10)

The scope of those measures should therefore be as broad as possible, covering all
institutions whose business is to receive repayable funds from the public, whether in
the form of deposits or in other forms such as the continuing issue of bonds and other
comparable securities and to grant credits for their own account. Exceptions should be
provided for in the case of certain credit institutions to which this Directive cannot apply.
The provisions of this Directive should not prejudice the application of national laws
which provide for special supplementary authorisations permitting credit institutions to
carry on specific activities or undertake specific kinds of operations.

It is appropriate to effect only the essential harmonisation necessary and sufficient to
secure the mutual recognition of authorisation and of prudential supervision systems,
making possible the granting of a single licence recognised throughout the Community
and the application of the principle of home Member State prudential supervision.
Therefore, the requirement that a programme of operations be produced should be
seen merely as a factor enabling the competent authorities to decide on the basis
of more precise information using objective criteria. A measure of flexibility should
nonetheless be possible as regards the requirements on the legal form of credit
institutions concerning the protection of banking names.

Since the objectives of this Directive, namely the introduction of rules concerning
the taking up and pursuit of the business of credit institutions, and their prudential
supervision, cannot be sufficiently achieved by the Member States and can therefore,
by reason of the scale and the effects of the proposed action, be better achieved
at Community level, the Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Directive does not go beyond
what is necessary in order to achieve those objectives.

Equivalent financial requirements for credit institutions are necessary to ensure similar
safeguards for savers and fair conditions of competition between comparable groups of
credit institutions. Pending further coordination, appropriate structural ratios should be
formulated making it possible within the framework of cooperation between national
authorities to observe, in accordance with standard methods, the position of comparable
types of credit institutions. This procedure should help to bring about the gradual
approximation of the systems of coefficients established and applied by the Member
States. It is necessary, however to make a distinction between coefficients intended
to ensure the sound management of credit institutions and those established for the
purposes of economic and monetary policy.

The principles of mutual recognition and home Member State supervision require
that Member States' competent authorities should not grant or should withdraw an
authorisation where factors such as the content of the activities programmes, the
geographical distribution of activities or the activities actually carried on indicate
clearly that a credit institution has opted for the legal system of one Member State for
the purpose of evading the stricter standards in force in another Member State within
whose territory it carries on or intends to carry on the greater Part of its activities. Where
there is no such clear indication, but the majority of the total assets of the entities in a
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

banking group are located in another Member State the competent authorities of which
are responsible for exercising supervision on a consolidated basis, in the context of
Articles 125 and 126 responsibility for exercising supervision on a consolidated basis
should be changed only with the agreement of those competent authorities. A credit
institution which is a legal person should be authorised in the Member State in which it
has its registered office. A credit institution which is not a legal person should have its
head office in the Member State in which it has been authorised. In addition, Member
States should require that a credit institution's head office always be situated in its home
Member State and that it actually operates there.

The competent authorities should not authorise or continue the authorisation of a
credit institution where they are liable to be prevented from effectively exercising their
supervisory functions by the close links between that institution and other natural or
legal persons. Credit institutions already authorised should also satisfy the competent
authorities in that respect.

The reference to the supervisory authorities' effective exercise of their supervisory
functions covers supervision on a consolidated basis which should be exercised over
a credit institution where the provisions of Community law so provide. In such cases,
the authorities applied to for authorisation should be able to identify the authorities
competent to exercise supervision on a consolidated basis over that credit institution.

This Directive enables Member States and/or competent authorities to apply capital
requirements on a solo and consolidated basis, and to disapply solo where they deem this
appropriate. Solo, consolidated and cross-border consolidated supervision are useful
tools in overseeing credit institutions. This Directive enables competent authorities to
support cross border institutions by facilitating cooperation between them. In particular,
the competent authorities should continue to make use of Articles 42, 131 and 141 to
coordinate their activities and information requests.

Credit institutions authorised in their home Member States should be allowed to
carry on, throughout the Community, any or all of the activities listed in Annex I by
establishing branches or by providing services.

The Member States may also establish stricter rules than those laid down in Article
9(1), first subparagraph, Article 9(2) and Articles 12, 19 to 21, 44 to 52, 75 and 120 to
122 for credit institutions authorised by their competent authorities. The Member States
may also require that Article 123 be complied with on an individual or other basis, and
that the sub-consolidation described in Article 73(2) be applied to other levels within
a group.

It is appropriate to extend mutual recognition to the activities listed in Annex I when
they are carried on by financial institutions which are subsidiaries of credit institutions,
provided that such subsidiaries are covered by the consolidated supervision of their
parent undertakings and meet certain strict conditions.

The host Member State should be able, in connection with the exercise of the right
of establishment and the freedom to provide services, to require compliance with
specific provisions of its own national laws or regulations on the Part of institutions
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(19)

(20)

21

(22)

(23)

not authorised as credit institutions in their home Member States and with regard to
activities not listed in Annex I provided that, on the one hand, such provisions are
compatible with Community law and are intended to protect the general good and that,
on the other hand, such institutions or such activities are not subject to equivalent rules
under this legislation or regulations of their home Member States.

The Member States should ensure that there are no obstacles to carrying on activities
receiving mutual recognition in the same manner as in the home Member State, as long
as the latter do not conflict with legal provisions protecting the general good in the host
Member State.

The rules governing branches of credit institutions having their head office outside the
Community should be analogous in all Member States. It is important to provide that
such rules may not be more favourable than those for branches of institutions from
another Member State. The Community should be able to conclude agreements with
third countries providing for the application of rules which accord such branches the
same treatment throughout its territory. The branches of credit institutions authorised
in third countries should not enjoy the freedom to provide services under the second
paragraph of Article 49 of the Treaty or the freedom of establishment in Member States
other than those in which they are established.

Agreement should be reached, on the basis of reciprocity, between the Community and
third countries with a view to allowing the practical exercise of consolidated supervision
over the largest possible geographical area.

Responsibility for supervising the financial soundness of a credit institution, and in
particular its solvency, should lay with its home Member State. The host Member State's
competent authorities should be responsible for the supervision of the liquidity of the
branches and monetary policies. The supervision of market risk should be the subject
of close cooperation between the competent authorities of the home and host Member
States.

The smooth operation of the internal banking market requires not only legal rules
but also close and regular cooperation and significantly enhanced convergence of
regulatory and supervisory practices between the competent authorities of the Member
States. To this end, in particular, consideration of problems concerning individual credit
institutions and the mutual exchange of information should take place in the Committee
of European Banking Supervisors set up by Commission Decision 2004/5/EC®. That
mutual information procedure should not in any case replace bilateral cooperation.
Without prejudice to their own powers of control, the competent authorities of the host
Member States should be able, in an emergency, on their own initiative or following the
initiative of the competent authorities of home Member State, to verify that the activities
of a credit institution established within their territories comply with the relevant laws
and with the principles of sound administrative and accounting procedures and adequate
internal control.

It is appropriate to allow the exchange of information between the competent authorities
and authorities or bodies which, by virtue of their function, help to strengthen the
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24

(25)

(26)

27)

(28)

(29)

(30)

€3]

(32)

stability of the financial system. In order to preserve the confidential nature of the
information forwarded, the list of addressees should remain within strict limits.

Certain behaviour, such as fraud and insider offences, is liable to affect the stability,
including the integrity, of the financial system, even when involving institutions other
than credit institutions. It is necessary to specify the conditions under which exchange
of information in such cases is authorised.

Where it is stipulated that information may be disclosed only with the express agreement
of the competent authorities, these should be able, where appropriate, to make their
agreement subject to compliance with strict conditions.

Exchanges of information between, on the one hand, the competent authorities and, on
the other, central banks and other bodies with a similar function in their capacity as
monetary authorities and, where appropriate, other public authorities responsible for
supervising payment systems should also be authorised.

For the purpose of strengthening the prudential supervision of credit institutions and the
protection of clients of credit institutions, auditors should have a duty to report promptly
to the competent authorities, wherever, during the performance of their tasks, they
become aware of certain facts which are liable to have a serious effect on the financial
situation or the administrative and accounting organisation of a credit institution. For
the same reason Member States should also provide that such a duty applies in all
circumstances where such facts are discovered by an auditor during the performance
of his tasks in an undertaking which has close links with a credit institution. The duty
of auditors to communicate, where appropriate, to the competent authorities certain
facts and decisions concerning a credit institution which they discover during the
performance of their tasks in a non-financial undertaking should not in itself change the
nature of their tasks in that undertaking nor the manner in which they should perform
those tasks in that undertaking.

This Directive specifies that for certain own funds items qualifying criteria should be
specified, without prejudice to the possibility of Member States to apply more stringent
provisions.

According to the nature of the items constituting own funds, this Directive distinguishes
between on the one hand, items constituting original own funds and, on the other, those
constituting additional own funds.

To reflect the fact that items constituting additional own funds are not of the same nature
as those constituting original own funds, the amount of the former included in own
funds should not exceed the original own funds. Moreover, the amount of certain items
of additional own funds included should not exceed one half of the original own funds.

In order to avoid distortions of competition, public credit institutions should not include
in their own funds guarantees granted them by the Member States or local authorities.

Whenever in the course of supervision it is necessary to determine the amount of the
consolidated own funds of a group of credit institutions, the calculation should be
effected in accordance with this Directive.
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(35)
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The precise accounting technique to be used for the calculation of own funds,
their adequacy for the risk to which a credit institution is exposed, and for the
assessment of the concentration of exposures should take account of the provisions
of Council Directive 86/635/EEC of 8§ December 1986 on the annual accounts and
consolidated accounts of banks and other financial institutions®, which incorporates
certain adaptations of the provisions of Seventh Council Directive 83/349/EEC of
13 June 1983 on consolidated accounts” or of Regulation (EC) No 1606/2002 of
the European Parliament and of the Council of 19 July 2002 on the application of
international accounting standards®, whichever governs the accounting of the credit
institutions under national law.

Minimum capital requirements play a central role in the supervision of credit institutions
and in the mutual recognition of supervisory techniques. In that respect, the provisions
on minimum capital requirements should be considered in conjunction with other
specific instruments also harmonising the fundamental techniques for the supervision
of credit institutions.

In order to prevent distortions of competition and to strengthen the banking system in the
internal market, it is appropriate to lay down common minimum capital requirements.

For the purposes of ensuring adequate solvency it is important to lay down minimum
capital requirements which weight assets and off-balance-sheet items according to the
degree of risk.

On this point, on 26 June 2004 the Basel Committee on Banking Supervision adopted
a framework agreement on the international convergence of capital measurement
and capital requirements. The provisions in this Directive on the minimum capital
requirements of credit institutions, and the minimum capital provisions in Directive
2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the
capital adequacy of investment firms and credit institutions®, form an equivalent to the
provisions of the Basel framework agreement.

It is essential to take account of the diversity of credit institutions in the Community by
providing alternative approaches to the calculation of minimum capital requirements
for credit risk incorporating different levels of risk-sensitivity and requiring different
degrees of sophistication. Use of external ratings and credit institutions' own estimates
of individual credit risk parameters represents a significant enhancement in the risk-
sensitivity and prudential soundness of the credit risk rules. There should be appropriate
incentives for credit institutions to move towards the more risk-sensitive approaches. In
producing the estimates needed to apply the approaches to credit risk of this Directive,
credit institutions will have to adjust their data processing needs to their clients'
legitimate data protection interests as governed by the existing Community legislation
on data protection, while enhancing credit risk measurement and management processes
of credit institutions to make methods for determining credit institutions' regulatory
own funds requirements available that reflect the sophistication of individual credit
institutions' processes. The processing of data should be in accordance with the rules on
transfer of personal data laid down in Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of individuals with regard to



Directive 2006/48/EC of the European Parliament and of the Council of 14 June... 7
Document Generated: 2023-08-29

Status: EU Directives are being published on this site to aid cross referencing from UK legislation. After
IP completion day (31 December 2020 11pm) no further amendments will be applied to this version.

(39)

(40)

(41)
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the processing of personal data and on the free movement of such data”. In this regard,
the processing of data in connection with the incurring and management of exposures
to customers should be considered to include the development and validation of credit
risk management and measurement systems. That serves not only to fulfil the legitimate
interest of credit institutions but also the purpose of this Directive, to use better methods
for risk measurement and management and also use them for regulatory own funds
purposes.

With regard to the use of both external and an institution's own estimates or internal
ratings, account should be taken of the fact that, at present, only the latter are drawn
up by an entity — the financial institution itself — which is subject to a Community
authorisation process. In the case of external ratings use is made of the products of what
are known as recognised rating agencies, which in the Community are not currently
subject to an authorisation process. In view of the importance of external ratings in
connection with the calculation of capital requirements under this Directive, appropriate
future authorisation and supervisory process for rating agencies need to be kept under
review.

The minimum capital requirements should be proportionate to the risks addressed. In
particular the reduction in risk levels deriving from having a large number of relatively
small exposures should be reflected in the requirements.

The provisions of this Directive respect the principle of proportionality, having regard
in particular to the diversity in size and scale of operations and to the range of activities
of credit institutions. Respect of the principle of proportionality also means that the
simplest possible rating procedures, even in the Internal Ratings Based Approach (‘IRB
Approach’), are recognised for retail exposures.

The ‘evolutionary’ nature of this Directive enables credit institutions to choose amongst
three approaches of varying complexity. In order to allow especially small credit
institutions to opt for the more risk-sensitive IRB Approach, the competent authorities
should implement the provisions of Article 89(1)(a) and (b) whenever appropriate.
Those provisions should be read as such that exposure classes referred to in Article
86(1)(a) and (b) include all exposures that are, directly or indirectly, put on a par with
them throughout this Directive. As a general rule, the competent authorities should
not discriminate between the three approaches with regard to the Supervisory Review
Process, i.e. credit institutions operating according to the provisions of the Standardised
Approach should not for that reason alone be supervised on a stricter basis.

Increased recognition should be given to techniques of credit risk mitigation within
a framework of rules designed to ensure that solvency is not undermined by undue
recognition. The relevant Member States' current customary banking collateral for
mitigating credit risks should wherever possible be recognised in the Standardised
Approach, but also in the other approaches.

In order to ensure that the risks and risk reductions arising from credit institutions'
securitisation activities and investments are appropriately reflected in the minimum
capital requirements of credit institutions it is necessary to include rules providing for
a risk-sensitive and prudentially sound treatment of such activities and investments.
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(50)
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Operational risk is a significant risk faced by credit institutions requiring coverage by
own funds. It is essential to take account of the diversity of credit institutions in the
Community by providing alternative approaches to the calculation of operational risk
requirements incorporating different levels of risk-sensitivity and requiring different
degrees of sophistication. There should be appropriate incentives for credit institutions
to move towards the more risk-sensitive approaches. In view of the emerging state of
the art for the measurement and management of operational risk the rules should be
kept under review and updated as appropriate including in relation to the charges for
different business lines and the recognition of risk mitigation techniques. Particular
attention should be paid in this regard to taking insurance into account in the simple
approaches to calculating capital requirements for operational risk.

In order to ensure adequate solvency of credit institutions within a group it is essential
that the minimum capital requirements apply on the basis of the consolidated financial
situation of the group. In order to ensure that own funds are appropriately distributed
within the group and available to protect savings where needed, the minimum capital
requirements should apply to individual credit institutions within a group, unless this
objective can be effectively otherwise achieved.

The essential rules for monitoring large exposures of credit institutions should be
harmonised. Member States should still be able to adopt provisions more stringent than
those provided for by this Directive.

The monitoring and control of a credit institution's exposures should be an integral Part
of its supervision. Therefore, excessive concentration of exposures to a single client or
group of connected clients may result in an unacceptable risk of loss. Such a situation
can be considered prejudicial to the solvency of a credit institution.

Since credit institutions in the internal market are engaged in direct competition,
monitoring requirements should be equivalent throughout the Community.

While it is appropriate to base the definition of exposures for the purposes of limits to
large exposures on that provided for the purposes of minimum own funds requirements
for credit risk, it is not appropriate to refer on principle to the weightings or degrees of
risk. Those weightings and degrees of risk were devised for the purpose of establishing
a general solvency requirement to cover the credit risk of credit institutions. In order to
limit the maximum loss that a credit institution may incur through any single client or
group of connected clients it is appropriate to adopt rules for the determination of large
exposures which take account of the nominal value of the exposure without applying
weightings or degrees of risk.

While it is desirable, pending further review of the large exposures provisions, to
permit the recognition of the effects of credit risk mitigation in a manner similar
to that permitted for minimum capital requirement purposes in order to limit the
calculation requirements, the rules on credit risk mitigation were designed in the
context of the general diversified credit risk arising from exposures to a large number
of counterparties. Accordingly, recognition of the effects of such techniques for the
purposes of limits to large exposures designed to limit the maximum loss that may be
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incurred through any single client or group of connected clients should be subject to
prudential safeguards.

When a credit institution incurs an exposure to its own parent undertaking or to
other subsidiaries of its parent undertaking, particular prudence is necessary. The
management of exposures incurred by credit institutions should be carried out in a fully
autonomous manner, in accordance with the principles of sound banking management,
without regard to any other considerations. Where the influence exercised by persons
directly or indirectly holding a qualifying participation in a credit institution is likely to
operate to the detriment of the sound and prudent management of that institution, the
competent authorities should take appropriate measures to put an end to that situation.
In the field of large exposures, specific standards, including more stringent restrictions,
should be laid down for exposures incurred by a credit institution to its own group.
Such standards need not, however be applied where the parent undertaking is a financial
holding company or a credit institution or where the other subsidiaries are either
credit or financial institutions or undertakings offering ancillary services, provided
that all such undertakings are covered by the supervision of the credit institution on a
consolidated basis.

Credit institutions should ensure that they have internal capital that, having regard to
the risks to which they are or may be exposed, is adequate in quantity, quality and
distribution. Accordingly, credit institutions should have strategies and processes in
place for assessing and maintaining the adequacy of their internal capital.

Competent authorities have responsibility to be satisfied that credit institutions have
good organisation and adequate own funds, having regard to the risks to which the credit
institutions are or might be exposed.

In order for the internal banking market to operate effectively the Committee of
European Banking Supervisors should contribute to the consistent application of this
Directive and to the convergence of supervisory practices throughout the Community,
and should report on a yearly basis to the Community institutions on progress made.

For the same reason, and to ensure that Community credit institutions which are
active in several Member States are not disproportionately burdened as a result of
the continued responsibilities of individual Member State competent authorities for
authorisation and supervision, it is essential to significantly enhance the cooperation
between competent authorities. In this context, the role of the consolidating supervisor
should be strengthened. The Committee of European Banking Supervisors should
support and enhance such cooperation.

Supervision of credit institutions on a consolidated basis aims at, in particular,
protecting the interests of the depositors of credit institutions and at ensuring the
stability of the financial system.

In order to be effective, supervision on a consolidated basis should therefore be applied
to all banking groups, including those the parent undertakings of which are not credit
institutions. The competent authorities should hold the necessary legal instruments to
be able to exercise such supervision.
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In the case of groups with diversified activities where parent undertakings control
at least one credit institution subsidiary, the competent authorities should be able to
assess the financial situation of a credit institution in such a group. The competent
authorities should at least have the means of obtaining from all undertakings within
a group the information necessary for the performance of their function. Cooperation
between the authorities responsible for the supervision of different financial sectors
should be established in the case of groups of undertakings carrying on a range of
financial activities. Pending subsequent coordination, the Member States should be able
to lay down appropriate methods of consolidation for the achievement of the objective
of this Directive.

The Member States should be able to refuse or withdraw banking authorisation in
the case of certain group structures considered inappropriate for carrying on banking
activities, in particular because such structures could not be supervised effectively. In
this respect the competent authorities should have the necessary powers to ensure the
sound and prudent management of credit institutions.

In order for the internal banking market to operate with increasing effectiveness and for
citizens of the Community to be afforded adequate levels of transparency;, it is necessary
that competent authorities disclose publicly and in a way which allows for meaningful
comparison the manner in which this Directive is implemented.

In order to strengthen market discipline and stimulate credit institutions to improve their
market strategy, risk control and internal management organization, appropriate public
disclosure by credit institutions should be provided for.

The examination of problems connected with matters covered by this Directive, as
well as by other Directives on the business of credit institutions, requires cooperation
between the competent authorities and the Commission, particularly when conducted
with a view to closer coordination.

The measures necessary for the implementation of this Directive should be adopted
in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the
procedures for the exercise of implementing powers conferred on the Commission”.

In its resolution of 5 February 2002 on the implementation of financial services
legislation”® the Parliament requested that it and the Council should have an equal
role in supervising the way in which the Commission exercises its executive role in
order to reflect the legislative powers of Parliament under Article 251 of the Treaty. In
the solemn declaration made before the Parliament the same day by its President, the
Commission supported this request. On 11 December 2002 the Commission proposed
amendments to Decision 1999/468/EC, and then submitted an amended proposal on
22 April 2004. The Parliament does not consider that this proposal preserves its
legislative prerogatives. In the view of the Parliament, it and the Council should have
the opportunity of evaluating the conferral of implementing powers on the Commission
within a determined period. It is therefore appropriate to limit the period during which
the Commission may adopt implementing measures.
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The Parliament should be given a period of three months from the first transmission
of draft amendments and implementing measures to allow it to examine them and to
give its opinion. However, in urgent and duly justified cases, it should be possible to
shorten this period. If, within that period, a resolution is adopted by the Parliament, the
Commission should re-examine the draft amendments or measures.

In order to avoid disruption to markets and to ensure continuity in overall levels of own
funds it is appropriate to provide for specific transitional arrangements.

In view of the risk-sensitivity of the rules relating to minimum capital requirements, it is
desirable to keep under review whether these have significant effects on the economic
cycle. The Commission, taking into account the contribution of the European Central
Bank should report on these aspects to the European Parliament and to the Council.

The arrangements necessary for the supervision of liquidity risks should also be
harmonised.

This Directive respects fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union as general
principles of Community law.

The obligation to transpose this Directive into national law should be confined to those
provisions which represent a substantive change as compared with earlier directives.
The obligation to transpose the provisions which are unchanged exists under the earlier
directives.

This Directive should be without prejudice to the obligations of the Member States
relating to the time-limits for transposition into national law of the Directives set out
in Annex XIII, Part B,

HAVE ADOPTED THIS DIRECTIVE:
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