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Directive 2006/48/EC of the European Parliament and of the Council
of 14 June 2006 relating to the taking up and pursuit of the business
of credit institutions (recast) (Text with EEA relevance) (repealed)

TITLE V

PRINCIPLES AND TECHNICAL INSTRUMENTS FOR
PRUDENTIAL SUPERVISION AND DISCLOSURE

CHAPTER 2

Technical instruments of prudential supervision

[F'Section 7

Exposures to transferred credit risk
Article 122a

1 A credit institution, other than when acting as an originator, a sponsor or original
lender, shall be exposed to the credit risk of a securitisation position in its trading book or non-
trading book only if the originator, sponsor or original lender has explicitly disclosed to the
credit institution that it will retain, on an ongoing basis, a material net economic interest which,
in any event, shall not be less than 5 %.

For the purpose of this Article, ‘retention of net economic interest’ means:

a retention of no less than 5 % of the nominal value of each of the tranches sold or
transferred to the investors;

b inthe case of securitisations of revolving exposures, retention of the originator’s interest
of no less than 5 % of the nominal value of the securitised exposures;

¢ retention of randomly selected exposures, equivalent to no less than 5 % of the nominal
amount of the securitised exposures, where such exposures would otherwise have been
securitised in the securitisation, provided that the number of potentially securitised
exposures is no less than 100 at origination; or

d retention of the first loss tranche and, if necessary, other tranches having the same or a
more severe risk profile than those transferred or sold to investors and not maturing any
earlier than those transferred or sold to investors, so that the retention equals in total no
less than 5 % of the nominal value of the securitised exposures.

Net economic interest is measured at the origination and shall be maintained on an
ongoing basis. It shall not be subject to any credit risk mitigation or any short positions
or any other hedge. The net economic interest shall be determined by the notional value
for off-balance sheet items.

For the purpose of this Article, ‘ongoing basis’ means that retained positions, interest
or exposures are not hedged or sold.

There shall be no multiple applications of the retention requirements for any given
securitisation.

[F22 Where an EU parent credit institution, an EU parent financial holding company or
an EU parent mixed financial holding company, or one of its subsidiaries, as an originator
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or a sponsor, securitises exposures from several credit institutions, investment firms or other
financial institutions which are included in the scope of supervision on a consolidated basis,
the requirement referred to in paragraph 1 may be satisfied on the basis of the consolidated
situation of the related EU parent credit institution, EU parent financial holding company or
EU parent mixed financial holding company. This paragraph shall apply only where credit
institutions, investment firms or financial institutions which created the securitised exposures
have committed themselves to adhere to the requirements set out in paragraph 6 and deliver, in a
timely manner, to the originator or sponsor and to the EU parent credit institution, the EU parent
financial holding company or the EU parent mixed financial holding company the information
needed to satisfy the requirements referred to in paragraph 7.]

3 Paragraph 1 shall not apply where the securitised exposures are claims or contingent
claims on or fully, unconditionally and irrevocably guaranteed by:

a central governments or central banks;

b regional governments, local authorities and public sector entities of Member States;

¢ institutions to which a 50 % risk weight or less is assigned under Articles 78 to 83; or
d multilateral development banks.

Paragraph 1 shall not apply to:
a transactions based on a clear, transparent and accessible index, where the underlying
reference entities are identical to those that make up an index of entities that is widely
traded, or are other tradable securities other than securitisation positions; or

b syndicated loans, purchased receivables or credit default swaps where these instruments
are not used to package and/or hedge a securitisation that is covered by paragraph 1.

4 Before investing, and as appropriate thereafter, credit institutions, shall be able to
demonstrate to the competent authorities for each of their individual securitisation positions,
that they have a comprehensive and thorough understanding of and have implemented
formal policies and procedures appropriate to their trading book and non-trading book and
commensurate with the risk profile of their investments in securitised positions for analysing
and recording:

a information disclosed under paragraph 1, by originators or sponsors to specify the net

economic interest that they maintain, on an ongoing basis, in the securitisation;

b the risk characteristics of the individual securitisation position;
¢ the risk characteristics of the exposures underlying the securitisation position;

d thereputation and loss experience in earlier securitisations of the originators or sponsors
in the relevant exposure classes underlying the securitisation position;

¢ the statements and disclosures made by the originators or sponsors, or their agents or
advisors, about their due diligence on the securitised exposures and, where applicable,
on the quality of the collateral supporting the securitised exposures;

f where applicable, the methodologies and concepts on which the valuation of collateral
supporting the securitised exposures is based and the policies adopted by the originator
or sponsor to ensure the independence of the valuer; and

g all the structural features of the securitisation that can materially impact the performance
of the credit institution’s securitisation position.

Credit institutions shall regularly perform their own stress tests appropriate to their
securitisation positions. To this end, credit institutions may rely on financial models
developed by an ECAI provided that credit institutions can demonstrate, when
requested, that they took due care prior to investing to validate the relevant assumptions
in and structuring of the models and to understand methodology, assumptions and
results.
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5 Credit institutions, other than when acting as originators or sponsors or original
lenders, shall establish formal procedures appropriate to their trading book and non-trading
book and commensurate with the risk profile of their investments in securitised positions to
monitor on an ongoing basis and in a timely manner performance information on the exposures
underlying their securitisation positions. Where relevant, this shall include the exposure type,
the percentage of loans more than 30, 60 and 90 days past due, default rates, prepayment rates,
loans in foreclosure, collateral type and occupancy, and frequency distribution of credit scores
or other measures of credit worthiness across underlying exposures, industry and geographical
diversification, frequency distribution of loan to value ratios with band widths that facilitate
adequate sensitivity analysis. Where the underlying exposures are themselves securitisation
positions, credit institutions shall have the information set out in this subparagraph not only on
the underlying securitisation tranches, such as the issuer name and credit quality, but also on the
characteristics and performance of the pools underlying those securitisation tranches.

Credit institutions shall have a thorough understanding of all structural features of
a securitisation transaction that would materially impact the performance of their
exposures to the transaction such as the contractual waterfall and waterfall related
triggers, credit enhancements, liquidity enhancements, market value triggers, and deal-
specific definition of default.

Where the requirements in paragraphs 4, 7 and in this paragraph are not met in any
material respect by reason of the negligence or omission of the credit institution,
Member States shall ensure that the competent authorities impose a proportionate
additional risk weight of no less than 250 % of the risk weight (capped at 1 250 %)
which would, but for this paragraph, apply to the relevant securitisation positions under
Annex IX, Part 4, and shall progressively increase the risk weight with each subsequent
infringement of the due diligence provisions. The competent authorities shall take into
account the exemptions for certain securitisations provided in paragraph 3 by reducing
the risk weight it would otherwise impose under this Article in respect of a securitisation
to which paragraph 3 applies.

6 Sponsor and originator credit institutions shall apply the same sound and well-defined
criteria for credit-granting in accordance with the requirements of Annex V, point 3 to exposures
to be securitised as they apply to exposures to be held on their book. To this end the same
processes for approving and, where relevant, amending, renewing and re-financing credits
shall be applied by the originator and sponsor credit institutions. Credit institutions shall also
apply the same standards of analysis to participations or underwritings in securitisation issues
purchased from third parties whether such participations or underwritings are to be held on their
trading or non-trading book.

Where the requirements referred to in the first subparagraph of this paragraph are
not met, Article 95(1) shall not be applied by an originator credit institution and that
originator credit institution shall not be allowed to exclude the securitised exposures
from the calculation of its capital requirements under this Directive.

7 Sponsor and originator credit institutions shall disclose to investors the level of their
commitment under paragraph 1 to maintain a net economic interest in the securitisation. Sponsor
and originator credit institutions shall ensure that prospective investors have readily available
access to all materially relevant data on the credit quality and performance of the individual
underlying exposures, cash flows and collateral supporting a securitisation exposure as well
as such information that is necessary to conduct comprehensive and well informed stress tests
on the cash flows and collateral values supporting the underlying exposures. For that purpose,
materially relevant data shall be determined as at the date of the securitisation and where
appropriate due to the nature of the securitisation thereafter.
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8 Paragraphs 1 to 7 shall apply to new securitisations issued on or after 1 January 2011.
Paragraphs 1 to 7 shall, after 31 December 2014, apply to existing securitisations where new
underlying exposures are added or substituted after that date. Competent authorities may decide
to suspend temporarily the requirements referred to in paragraphs 1 and 2 during periods of
general market liquidity stress.

9 Competent authorities shall disclose the following information:

a by 31 December 2010, the general criteria and methodologies adopted to review the
compliance with paragraphs 1 to 7;

b without prejudice to the provisions laid down in Chapter 1, Section 2, a summary
description of the outcome of the supervisory review and description of the measures
imposed in cases of non-compliance with paragraphs 1 to 7 identified on an annual
basis from 31 December 2011.

The requirement set out in this paragraph is subject to the second subparagraph of
Article 144.

10 EBA shall report to the Commission annually on the compliance with this Article by
the competent authorities.

In order to ensure consistent harmonisation of this Article, EBA shall develop draft
regulatory technical standards for the convergence of supervisory practices with regard
to this Article, including the measures taken in case of breach of the due diligence
and risk management obligations. EBA shall submit those draft regulatory technical
standards to the Commission by 1 January 2014.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the second subparagraph in accordance with the procedure laid down in
Articles 10 to 14 of Regulation (EU) No 1093/2010.]]

Textual Amendments

F2  Substituted by Directive 2011/89/EU of the European Parliament and of the Council of 16 November
2011 amending Directives 98/78/EC, 2002/87/EC, 2006/48/EC and 2009/138/EC as regards the
supplementary supervision of financial entities in a financial conglomerate (Text with EEA relevance).

F3  Substituted by Directive 2010/78/EU of the European Parliament and of the Council of 24 November
2010 amending Directives 98/26/EC, 2002/87/EC, 2003/6/EC, 2003/41/EC, 2003/71/EC, 2004/39/EC,
2004/109/EC, 2005/60/EC, 2006/48/EC, 2006/49/EC and 2009/65/EC in respect of the powers of the
European Supervisory Authority (European Banking Authority), the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority) (Text with EEA relevance).

Textual Amendments
F1  Inserted by Directive 2009/111/EC of the European Parliament and of the Council of 16 September
2009 amending Directives 2006/48/EC, 2006/49/EC and 2007/64/EC as regards banks affiliated to
central institutions, certain own funds items, large exposures, supervisory arrangements, and crisis
management (Text with EEA relevance).


http://www.legislation.gov.uk/id/eudr/2011/89
http://www.legislation.gov.uk/id/eudr/2011/89
http://www.legislation.gov.uk/id/eudr/2011/89
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2010/78
http://www.legislation.gov.uk/id/eudr/2009/111
http://www.legislation.gov.uk/id/eudr/2009/111
http://www.legislation.gov.uk/id/eudr/2009/111
http://www.legislation.gov.uk/id/eudr/2009/111

