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Directive 2009/138/EC of the European Parliament and of the Council
of 25 November 2009 on the taking-up and pursuit of the business of

Insurance and Reinsurance (Solvency II) (recast) (Text with EEA relevance)

TITLE III

SUPERVISION OF INSURANCE AND
REINSURANCE UNDERTAKINGS IN A GROUP

CHAPTER IV

Third countries

[F1Article 260

Parent undertakings outside the Union: verification of equivalence

1 In the case referred to in Article 213(2)(c), the supervisory authorities concerned shall
verify whether the insurance and reinsurance undertakings, the parent undertaking of which
has its head office outside the Union, are subject to supervision, by a third-country supervisory
authority, which is equivalent to that provided for by this Title on the supervision at the level of
the group of insurance and reinsurance undertakings referred to in Article 213(2)(a) and (b).

Where no delegated act has been adopted in accordance with paragraph 2, 3 or 5 of this
Article, the verification shall be carried out by the supervisory authority, which would
be the group supervisor if the criteria set out in Article 247(2) were to apply (the ‘acting
group supervisor’), at the request of the parent undertaking or of any of the insurance
and reinsurance undertakings authorised in the Union or on its own initiative. EIOPA
shall assist the acting group supervisor in accordance with Article 33(2) of Regulation
(EU) No 1094/2010.

In so doing, that acting group supervisor shall, assisted by EIOPA, consult the other
supervisory authorities concerned, before taking a decision on equivalence. That
decision shall be taken in accordance with the criteria adopted in accordance with
paragraph 2. The acting group supervisor shall not take any decision in relation to a third
country that is in opposition to any previous decision taken vis-à-vis that third country,
save where it is necessary to take into account significant changes to the supervisory
regime laid down in Title I and to the supervisory regime in the third country.

Where supervisory authorities disagree with the decision taken in accordance with the
third subparagraph, they may refer the matter to EIOPA and request its assistance in
accordance with Article 19 of Regulation (EU) No 1094/2010 within three months after
notification of the decision by the acting group supervisor. In that case, EIOPA may act
in accordance with the powers conferred on it by that Article.

2 The Commission may adopt delegated acts in accordance with Article 301a specifying
the criteria for assessing whether the prudential regime in a third country for the supervision of
groups is equivalent to that laid down in this Title.



2 Directive 2009/138/EC of the European Parliament and of the Council of 25 November...
TITLE III CHAPTER IV

Document Generated: 2023-09-14
Status: EU Directives are being published on this site to aid cross referencing from UK legislation. After

IP completion day (31 December 2020 11pm) no further amendments will be applied to this version.

3 If the criteria adopted in accordance with paragraph 2 of this Article have been fulfilled
by a third country, the Commission may, in accordance with Article 301a, and assisted by
EIOPA in accordance with Article 33(2) of Regulation (EU) No 1094/2010, adopt delegated
acts determining that the prudential regime of that third country is equivalent to that laid down
in this Title.

Such a delegated act shall be regularly reviewed to take into account any changes to
the prudential regime for the supervision of groups laid down in this Title, and to the
prudential regime in the third country for the supervision of groups, and to any other
change in regulation that may affect the decision on equivalence.

EIOPA shall publish and keep up to date on its website a list of all third countries referred
to in the first subparagraph.

4 In the absence of a delegated act adopted by the Commission in accordance with
paragraph 3 or 5 of this Article, Article 262 shall apply.

5 By way of derogation from paragraph 3, and even if the criteria specified in paragraph
2 have not been fulfilled, the Commission may, for a limited period and in accordance with
Article 301a, and assisted by EIOPA in accordance with Article 33(2) of Regulation (EU)
No 1094/2010, adopt delegated acts determining that the prudential regime of a third country
applied to undertakings the parent undertaking of which has its head office outside the Union
on 1 January 2014 is temporarily equivalent to that laid down in Title I, if that third country has
complied with at least the following criteria:

a it has given a commitment to the Union to adopt and apply a prudential regime that is
capable of being assessed equivalent in accordance with paragraph 3, before the end of
that limited period and to engage in the equivalence assessment process;

b it has established a work programme to fulfil the commitment under point (a);
c it has allocated sufficient resources to fulfil the commitment under point (a);
d it has a prudential regime that is risk based and establishes quantitative and

qualitative solvency requirements and requirements relating to supervisory reporting
and transparency and to the supervision of groups;

e it has entered into written arrangements to cooperate and exchange confidential
supervisory information with EIOPA and supervisory authorities as defined in Article
13(10);

f it has an independent system of supervision;
g it has established obligations on professional secrecy for all persons acting on behalf

of its supervisory authorities, in particular on the exchange of information with EIOPA
and supervisory authorities as defined in Article 13(10).

Any delegated acts on temporary equivalence shall take into account the reports by
the Commission in accordance with Article 177(2). Those delegated acts shall be
regularly reviewed, on the basis of progress reports by the relevant third country, which
are presented to and assessed by the Commission annually. EIOPA shall assist the
Commission in the assessment of those progress reports.

EIOPA shall publish and keep up to date on its website a list of all third countries referred
to in the first subparagraph.

The Commission may adopt delegated acts in accordance with Article 301a further
specifying the conditions laid down in the first subparagraph. Delegated acts may also
cover powers for supervisory authorities to impose additional supervisory reporting
requirements during the period of temporary equivalence.
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6 The limited period referred to in paragraph 5 shall end on 31 December 2020 or on
the date on which, in accordance with paragraph 3, the prudential regime of that third country
has been deemed to be equivalent to that laid down in this Title, whichever is the earlier.

That period may be extended by a maximum of one more year, where such time is
necessary for EIOPA and the Commission to carry out the assessment of equivalence
for the purposes of paragraph 3.

7 Where a delegated act determining that the prudential regime of a third country is
temporarily equivalent is adopted in accordance with paragraph 5, Member States shall apply
Article 261, unless there is an insurance or reinsurance undertaking situated in a Member State
which has a balance sheet total that exceeds the balance sheet total of the parent undertaking
situated outside the Union. In that case, the task of the group supervisor shall be exercised by
the acting group supervisor.]

Textual Amendments
F1 Substituted by Directive 2014/51/EU of the European Parliament and of the Council of 16 April 2014

amending Directives 2003/71/EC and 2009/138/EC and Regulations (EC) No 1060/2009, (EU) No
1094/2010 and (EU) No 1095/2010 in respect of the powers of the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority).

Article 261

Parent undertakings outside the Community: equivalence

1 In the event of equivalent supervision referred to in Article 260, Member States shall
rely on the equivalent group supervision exercised by the third-country supervisory authorities,
in accordance with paragraph 2.

2 Articles 247 to 258 shall applymutatis mutandis to the cooperation with third-country
supervisory authorities.

[F2Article 262

Parent undertakings registered in a third country: absence of equivalence

[F11 In the absence of equivalent supervision referred to in Article 260, or where a
Member State does not apply Article 261 in the event of temporary equivalence in accordance
with Article 260(7), that Member State shall apply either of the following to insurance and
reinsurance undertakings:

a Articles 218 to 235, and Articles 244 to 258, mutatis mutandis;
b one of the methods set out in paragraph 2.]

The general principles and methods set out in Articles 218 to 258 shall apply at the
level of the insurance holding company, mixed financial holding company, third-country
insurance undertaking or third-country reinsurance undertaking.

For the sole purpose of the group solvency calculation, the parent undertaking shall
be treated as if it were an insurance or reinsurance undertaking subject to the same
conditions as laid down in Subsections 1, 2 and 3 of Section 3 of Chapter VI of Title I

http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
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as regards the own funds eligible for the Solvency Capital Requirement, and to either
of the following:

a a Solvency Capital Requirement determined in accordance with the principles of Article
226 where it is an insurance holding company or mixed financial holding company;

b a Solvency Capital Requirement determined in accordance with the principles of Article
227, where it is a third-country insurance undertaking or a third-country reinsurance
undertaking.

2 Member States shall allow their supervisory authorities to apply other methods which
ensure appropriate supervision of the insurance and reinsurance undertakings in a group.
Those methods shall be agreed by the group supervisor, after consulting the other supervisory
authorities concerned.

The supervisory authorities may in particular require the establishment of an insurance
holding company which has its head office in the Union, or a mixed financial holding
company which has its head office in the Union and apply this Title to the insurance
and reinsurance undertakings in the group headed by that insurance holding company
or mixed financial holding company.

The methods chosen shall allow the objectives of the group supervision as defined in this
Title to be achieved and shall be notified to the other supervisory authorities concerned
and the Commission.]

Textual Amendments
F1 Substituted by Directive 2014/51/EU of the European Parliament and of the Council of 16 April 2014

amending Directives 2003/71/EC and 2009/138/EC and Regulations (EC) No 1060/2009, (EU) No
1094/2010 and (EU) No 1095/2010 in respect of the powers of the European Supervisory Authority
(European Insurance and Occupational Pensions Authority) and the European Supervisory Authority
(European Securities and Markets Authority).

F2 Substituted by Directive 2011/89/EU of the European Parliament and of the Council of 16 November
2011 amending Directives 98/78/EC, 2002/87/EC, 2006/48/EC and 2009/138/EC as regards the
supplementary supervision of financial entities in a financial conglomerate (Text with EEA relevance).

Article 263

Parent undertakings outside the Community: levels

[F2Where the parent undertaking referred to in Article 260 is itself a subsidiary of an
insurance holding company or a mixed financial holding company which has its head
office in a third country or of a third-country insurance or reinsurance undertaking,
Member States shall apply the verification provided for in Article 260 only at the level
of the ultimate parent undertaking which is a third-country insurance holding company,
a third-country mixed financial holding company, a third-country insurance undertaking
or a third-country reinsurance undertaking.

Supervisory authorities may, however, in the absence of equivalent supervision referred
to in Article 260, carry out a new verification at a lower level where a parent undertaking
of insurance or reinsurance undertakings exists, whether at the level of a third-country
insurance holding company, a third country mixed financial holding company, a third-
country insurance undertaking or a third-country reinsurance undertaking.]

http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2014/51
http://www.legislation.gov.uk/id/eudr/2011/89
http://www.legislation.gov.uk/id/eudr/2011/89
http://www.legislation.gov.uk/id/eudr/2011/89
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In such a case, the supervisory authority referred to in the second subparagraph of Article
260(1) shall explain its decision to the group.

Article 262 shall apply mutatis mutandis.

Textual Amendments
F2 Substituted by Directive 2011/89/EU of the European Parliament and of the Council of 16 November

2011 amending Directives 98/78/EC, 2002/87/EC, 2006/48/EC and 2009/138/EC as regards the
supplementary supervision of financial entities in a financial conglomerate (Text with EEA relevance).

Article 264

Cooperation with third-country supervisory authorities

1 The Commission may submit proposals to the Council for the negotiation of
agreements with one or more third countries regarding the means of exercising group
supervision over:

a insurance or reinsurance undertakings which have, as participating undertakings,
undertakings within the meaning of Article 213 which have their head office situated
in a third country; and

b third-country insurance undertakings or third-country reinsurance undertakings which
have, as participating undertakings, undertakings within the meaning of Article 213
which have their head office in the Community.

2 The agreements referred to in paragraph 1 shall, in particular, seek to ensure that:
a the supervisory authorities of the Member States are able to obtain the information

necessary for the supervision at the level of the group of insurance and reinsurance
undertakings which have their head office in the Community and which have
subsidiaries or hold participations in undertakings outside the Community; and

b the supervisory authorities of third countries are able to obtain the information
necessary for the supervision at the level of the group of third-country insurance and
reinsurance undertakings which have their head office in their territories and which
have subsidiaries or hold participations in undertakings in one or more Member States.

3 Without prejudice to Article 300(1) and (2) of the Treaty, the Commission shall, with
the assistance of the European Insurance and Occupational Pensions Committee, examine the
outcome of the negotiations referred to in paragraph 1.
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