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Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009
on the establishment of a European Works Council or a procedure in Community-
scale undertakings and Community-scale groups of undertakings for the purposes

of informing and consulting employees (Recast) (Text with EEA relevance)

SECTION III

MISCELLANEOUS PROVISIONS

Article 8

Confidential information

1 Member States shall provide that members of special negotiating bodies or of
European Works Councils and any experts who assist them are not authorised to reveal any
information which has expressly been provided to them in confidence.

The same shall apply to employees’ representatives in the framework of an information
and consultation procedure.

That obligation shall continue to apply, wherever the persons referred to in the first and
second subparagraphs are, even after the expiry of their terms of office.

2 Each Member State shall provide, in specific cases and under the conditions and limits
laid down by national legislation, that the central management situated in its territory is not
obliged to transmit information when its nature is such that, according to objective criteria, it
would seriously harm the functioning of the undertakings concerned or would be prejudicial
to them.

A Member State may make such dispensation subject to prior administrative or judicial
authorisation.

3 Each Member State may lay down particular provisions for the central management of
undertakings in its territory which pursue directly and essentially the aim of ideological guidance
with respect to information and the expression of opinions, on condition that, at the date of
adoption of this Directive such particular provisions already exist in the national legislation.

Article 9

Operation of the European Works Council and the
information and consultation procedure for workers

The central management and the European Works Council shall work in a spirit of
cooperation with due regard to their reciprocal rights and obligations.

The same shall apply to cooperation between the central management and employees’
representatives in the framework of an information and consultation procedure for
workers.
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Article 10

Role and protection of employees’ representatives

1 Without prejudice to the competence of other bodies or organisations in this respect,
the members of the European Works Council shall have the means required to apply the rights
arising from this Directive, to represent collectively the interests of the employees of the
Community-scale undertaking or Community-scale group of undertakings.

2 Without prejudice to Article 8, the members of the European Works Council shall
inform the representatives of the employees of the establishments or of the undertakings of a
Community-scale group of undertakings or, in the absence of representatives, the workforce as
a whole, of the content and outcome of the information and consultation procedure carried out
in accordance with this Directive.

3 Members of special negotiating bodies, members of European Works Councils and
employees’ representatives exercising their functions under the procedure referred to in Article
6(3) shall, in the exercise of their functions, enjoy protection and guarantees similar to those
provided for employees’ representatives by the national legislation and/or practice in force in
their country of employment.

This shall apply in particular to attendance at meetings of special negotiating bodies or
European Works Councils or any other meetings within the framework of the agreement
referred to in Article 6(3), and the payment of wages for members who are on the staff
of the Community-scale undertaking or the Community-scale group of undertakings for
the period of absence necessary for the performance of their duties.

4 In so far as this is necessary for the exercise of their representative duties in an
international environment, the members of the special negotiating body and of the European
Works Council shall be provided with training without loss of wages.

Article 11

Compliance with this Directive

1 Each Member State shall ensure that the management of establishments of a
Community-scale undertaking and the management of undertakings which form part of a
Community-scale group of undertakings which are situated within its territory and their
employees’ representatives or, as the case may be, employees abide by the obligations laid down
by this Directive, regardless of whether or not the central management is situated within its
territory.

2 Member States shall provide for appropriate measures in the event of failure to comply
with this Directive; in particular, they shall ensure that adequate administrative or judicial
procedures are available to enable the obligations deriving from this Directive to be enforced.

3 Where Member States apply Article 8, they shall make provision for administrative or
judicial appeal procedures which the employees’ representatives may initiate when the central
management requires confidentiality or does not give information in accordance with that
Article.

Such procedures may include procedures designed to protect the confidentiality of the
information in question.
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Article 12

Relationship with other Community and national provisions

1 Information and consultation of the European Works Council shall be linked to those
of the national employee representation bodies, with due regard to the competences and areas
of action of each and to the principles set out in Article 1(3).

2 The arrangements for the links between the information and consultation of the
European Works Council and national employee representation bodies shall be established
by the agreement referred to in Article 6. That agreement shall be without prejudice to the
provisions of national law and/or practice on the information and consultation of employees.

3 Where no such arrangements have been defined by agreement, the Member States
shall ensure that the processes of informing and consulting are conducted in the European Works
Council as well as in the national employee representation bodies in cases where decisions likely
to lead to substantial changes in work organisation or contractual relations are envisaged.

4 This Directive shall be without prejudice to the information and consultation
procedures referred to in Directive 2002/14/EC and to the specific procedures referred to in
Article 2 of Directive 98/59/EC and Article 7 of Directive 2001/23/EC.

5 Implementation of this Directive shall not be sufficient grounds for any regression
in relation to the situation which already prevails in each Member State and in relation to the
general level of protection of workers in the areas to which it applies.

Article 13

Adaptation

Where the structure of the Community-scale undertaking or Community-scale group of
undertakings changes significantly, and either in the absence of provisions established
by the agreements in force or in the event of conflicts between the relevant provisions
of two or more applicable agreements, the central management shall initiate the
negotiations referred to in Article 5 on its own initiative or at the written request
of at least 100 employees or their representatives in at least two undertakings or
establishments in at least two different Member States.

At least three members of the existing European Works Council or of each of the existing
European Works Councils shall be members of the special negotiating body, in addition
to the members elected or appointed pursuant to Article 5(2).

During the negotiations, the existing European Works Council(s) shall continue to
operate in accordance with any arrangements adapted by agreement between the
members of the European Works Council(s) and the central management.
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Article 14

Agreements in force

1 Without prejudice to Article 13, the obligations arising from this Directive shall not
apply to Community-scale undertakings or Community-scale groups of undertakings in which,
either

a an agreement or agreements covering the entire workforce, providing for the
transnational information and consultation of employees have been concluded pursuant
to Article 13(1) of Directive 94/45/EC or Article 3(1) of Directive 97/74/EC, or where
such agreements are adjusted because of changes in the structure of the undertakings
or groups of undertakings;

or
b an agreement concluded pursuant to Article 6 of Directive 94/45/EC is signed or revised

between 5 June 2009 and 5 June 2011.

The national law applicable when the agreement is signed or revised shall continue to
apply to the undertakings or groups of undertakings referred to in point (b) of the first
subparagraph.

2 Upon expiry of the agreements referred to in paragraph 1, the parties to those
agreements may decide jointly to renew or revise them. Where this is not the case, the provisions
of this Directive shall apply.

Article 15

Report

No later than 5 June 2016, the Commission shall report to the European Parliament, the
Council and the European Economic and Social Committee on the implementation of
this Directive, making appropriate proposals where necessary.

Article 16

Transposition

1 Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with Article 1(2), (3) and (4), Article 2(1), points (f) and (g),
Articles 3(4), Article 4(4), Article 5(2), points (b) and (c), Article 5(4), Article 6(2), points (b),
(c), (e) and (g), and Articles 10, 12, 13 and 14, as well as Annex I, point 1(a), (c) and (d) and
points 2 and 3, no later than 5 June 2011 or shall ensure that management and labour introduce on
that date the required provisions by way of agreement, the Member States being obliged to take
all necessary steps enabling them at all times to guarantee the results imposed by this Directive.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. They shall also include a statement that references in existing laws,
regulations and administrative provisions to the directive repealed by this Directive shall
be construed as references to this Directive. Member States shall determine how such
reference is to be made and how that statement is to be formulated.
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2 Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article 17

Repeal

Directive 94/45/EC, as amended by the Directives listed in Annex II, Part A, is repealed
with effect from 6 June 2011 without prejudice to the obligations of the Member States
relating to the time limit for transposition into national law of the Directives set out in
Annex II, Part B.

References to the repealed Directive shall be construed as references to this Directive
and shall be read in accordance with the correlation table in Annex III.

Article 18

Entry into force

This Directive shall enter into force on the 20th day following its publication in the
Official Journal of the European Union.

Article 1(1), (5), (6) and (7), Article 2(1), points (a) to (e), (h) and (i), Article 2(2),
Articles 3(1), (2), (3), (5), (6) and (7), Article 4(1), (2) and (3), Article 5(1), (3), (5) and
(6), Article 5(2), point (a), Article 6(1), Article 6(2), points (a), (d) and (f), and Article
6(3), (4) and (5), and Articles 7, 8, 9 and 11, as well as Annex I, point 1(b), (e) and (f),
and points 4, 5 and 6, shall apply from 6 June 2011.

Article 19

Addressees

This Directive is addressed to the Member States.


