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Directive 2009/65/EC of the European Parliament and of the Council of
13 July 2009 on the coordination of laws, regulations and administrative
provisions relating to undertakings for collective investment in
transferable securities (UCITS) (recast) (Text with EEA relevance)

CHAPTER IV

OBLIGATIONS REGARDING THE DEPOSITARY
[ Article 22

1 An investment company and, for each of the common funds that it manages, a
management company shall ensure that a single depositary is appointed in accordance with this
Chapter.

2 The appointment of the depositary shall be evidenced by a written contract.

That contract shall, inter alia, regulate the flow of information deemed to be necessary
to allow the depositary to perform its functions for the UCITS for which it has been
appointed as depositary, as laid down in this Directive and in other relevant laws,
regulations and administrative provisions.

3 The depositary shall:

a ensure that the sale, issue, repurchase, redemption and cancellation of units of the
UCITS are carried out in accordance with the applicable national law and the fund rules
or instruments of incorporation;

b ensure that the value of the units of the UCITS is calculated in accordance with the
applicable national law and the fund rules or the instruments of incorporation;

¢ carry out the instructions of the management company or an investment company,
unless they conflict with the applicable national law, or with the fund rules or the
instruments of incorporation;

d ensure that in transactions involving the assets of the UCITS any consideration is
remitted to the UCITS within the usual time limits;

e ensure that the income of the UCITS is applied in accordance with the applicable
national law and the fund rules or the instruments of incorporation.

4 The depositary shall ensure that the cash flows of the UCITS are properly monitored,
and, in particular, that all payments made by, or on behalf of, investors upon the subscription
of units of the UCITS have been received, and that all cash of the UCITS has been booked in
cash accounts that are:
a opened in the name of the UCITS, of the management company acting on behalf of the
UCITS, or of the depositary acting on behalf of the UCITS;
b opened at an entity referred to in points (a), (b) and (¢) of Article 18(1) of Commission
Directive 2006/73/EC'"; and

¢ maintained in accordance with the principles set out in Article 16 of Directive 2006/73/
EC.

Where the cash accounts are opened in the name of the depositary acting on behalf of
the UCITS, no cash of the entity referred to in point (b) of the first subparagraph and
none of the own cash of the depositary shall be booked on such accounts.
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5 The assets of the UCITS shall be entrusted to the depositary for safekeeping as follows:
a for financial instruments that may be held in custody, the depositary shall:

(1) hold in custody all financial instruments that may be registered in a financial
instruments account opened in the depositary’s books and all financial
instruments that can be physically delivered to the depositary;

(i1) ensure that all financial instruments that can be registered in a financial
instruments account opened in the depositary’s books are registered in
the depositary’s books within segregated accounts in accordance with the
principles set out in Article 16 of Directive 2006/73/EC, opened in the name
of the UCITS or the management company acting on behalf of the UCITS, so
that they can be clearly identified as belonging to the UCITS in accordance
with the applicable law at all times;

b for other assets, the depositary shall:

(1) verify the ownership by the UCITS, or by the management company acting
on behalf of the UCITS, of such assets by assessing whether the UCITS
or the management company acting on behalf of the UCITS holds the
ownership based on information or documents provided by the UCITS or by
the management company and, where available, on external evidence;

(i1) maintain a record of those assets for which it is satisfied that the UCITS or
the management company acting on behalf of the UCITS holds the ownership
and keep that record up to date.

6 The depositary shall provide the management company or the investment company,
on a regular basis, with a comprehensive inventory of all of the assets of the UCITS.

7 The assets held in custody by the depositary shall not be reused by the depositary, or by
any third party to which the custody function has been delegated, for their own account. Reuse
comprises any transaction of assets held in custody including, but not limited to, transferring,
pledging, selling and lending.

The assets held in custody by the depositary are allowed to be reused only where:
a the reuse of the assets is executed for the account of the UCITS;
b the depositary is carrying out the instructions of the management company on behalf
of the UCITS;
¢ the reuse is for the benefit of the UCITS and in the interest of the unit holders; and

d the transaction is covered by high-quality and liquid collateral received by the UCITS
under a title transfer arrangement.

The market value of the collateral shall, at all times, amount to at least the market value
of the reused assets plus a premium.

8 Member States shall ensure that in the event of insolvency of the depositary and/or of
any third party located in the Union to which custody of UCITS assets has been delegated, the
assets of a UCITS held in custody are unavailable for distribution among, or realisation for the
benefit of, creditors of such a depositary and/or such a third party.]
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provisions relating to undertakings for collective investment in transferable securities (UCITS) as
regards depositary functions, remuneration policies and sanctions (Text with EEA relevance).
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(1) ["Commission Directive 2006/73/EC of 10 August 2006 implementing Directive 2004/39/EC of

the European Parliament and of the Council as regards organisational requirements and operating
conditions for investment firms and defined terms for the purposes of that Directive (OJ L 241,

2.9.2006, p. 26).]
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