Status: This is the original version (as it was originally adopted).

Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on markets in financial instruments and amending Directive
2002/92/EC and Directive 2011/61/EU (recast) (Text with EEA relevance)

TITLE II

AUTHORISATION AND OPERATING CONDITIONS FOR INVESTMENT FIRMS

CHAPTER IV

Provision of investment services and activities by third country firms

Section 1

Provision of services or performance of activities through the establishment of a branch

1

Article 39

Establishment of a branch

A Member State may require that a third-country firm intending to provide investment

services or perform investment activities with or without any ancillary services to retail clients
or to professional clients within the meaning of Section II of Annex Il in its territory establish
a branch in that Member State.

2

Where a Member State requires that a third-country firm intending to provide

investment services or to perform investment activities with or without any ancillary services in
its territory establish a branch, the branch shall acquire a prior authorisation by the competent
authorities of that Member State in accordance with the following conditions:

a

the provision of services for which the third-country firm requests authorisation is
subject to authorisation and supervision in the third country where the firm is established
and the requesting firm is properly authorised, whereby the competent authority pays
due regard to any FATF recommendations in the context of anti-money laundering and
countering the financing of terrorism;

cooperation arrangements, that include provisions regulating the exchange of
information for the purpose of preserving the integrity of the market and protecting
investors, are in place between the competent authorities in the Member State where the
branch is to be established and competent supervisory authorities of the third country
where the firm is established;

sufficient initial capital is at free disposal of the branch;

one or more persons are appointed to be responsible for the management of the branch
and they all comply with the requirement laid down in Article 9(1);

the third country where the third-country firm is established has signed an agreement
with the Member State where the branch is to be established, which fully comply
with the standards laid down in Article 26 of the OECD Model Tax Convention on
Income and on Capital and ensures an effective exchange of information in tax matters,
including, if any, multilateral tax agreements;
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f the firm belongs to an investor-compensation scheme authorised or recognised in
accordance with Directive 97/9/EC.

3 The third-country firm referred to in paragraph 1 shall submit its application to the
competent authority of the Member State where it intends to establish a branch.

Article 40

Obligation to provide information

A third-country firm intending to obtain authorisation for the provision of any
investment services or the performance of investment activities with or without any
ancillary services in the territory of a Member State through a branch shall provide the
competent authority of that Member State with the following:

(a) the name of the authority responsible for its supervision in the third country concerned.
When more than one authority is responsible for supervision, the details of the
respective areas of competence shall be provided;

(b) all relevant details of the firm (name, legal form, registered office and address,
members of the management body, relevant shareholders) and a programme of
operations setting out the investment services and/or activities as well as the ancillary
services to be provided and the organisational structure of the branch, including a
description of any outsourcing to third parties of essential operating functions;

(©) the name of the persons responsible for the management of the branch and the relevant
documents to demonstrate compliance with requirements laid down in Article 9(1);
(d) information about the initial capital at free disposal of the branch.
Article 41

Granting of the authorisation

1 The competent authority of the Member State where the third-country firm has
established or intends to establish its branch shall only grant authorisation when the competent
authority is satisfied that:

a the conditions under Article 39 are fulfilled; and

b the branch of the third-country firm will be able to comply with the provisions referred
to in paragraph 2.

The competent authority shall inform the third-country firm, within six months of
submission of a complete application, whether or not the authorisation has been granted.

2 The branch of the third-country firm authorised in accordance with paragraph 1, shall
comply with the obligations laid down in Articles 16 to 20, 23, 24, 25 and 27, Article 28(1),
and Articles 30, 31 and 32 of this Directive and in Articles 3 to 26 of Regulation (EU) No
600/2014 and the measures adopted pursuant thereto and shall be subject to the supervision of
the competent authority in the Member State where the authorisation was granted.

Member States shall not impose any additional requirements on the organisation and
operation of the branch in respect of the matters covered by this Directive and shall not
treat any branch of third-country firms more favourably than Union firms.
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Article 42

Provision of services at the exclusive initiative of the client

Member States shall ensure that where a retail client or professional client within the
meaning of Section II of Annex II established or situated in the Union initiates at its
own exclusive initiative the provision of an investment service or activity by a third-
country firm, the requirement for authorisation under Article 39 shall not apply to the
provision of that service or activity by the third country firm to that person including a
relationship specifically relating to the provision of that service or activity. An initiative
by such clients shall not entitle the third-country firm to market otherwise than through
the branch, where one is required in accordance with national law, new categories of
investment products or investment services to that client.



