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Directive (EU) 2015/2436 of the European Parliament and of the
Council of 16 December 2015 to approximate the laws of the Member

States relating to trade marks (Recast) (Text with EEA relevance)

CHAPTER 3

PROCEDURES

SECTION 2

Procedures for opposition, revocation and invalidity

Article 43

Opposition procedure

1 Member States shall provide for an efficient and expeditious administrative procedure
before their offices for opposing the registration of a trade mark application on the grounds
provided for in Article 5.

2 The administrative procedure referred to in paragraph 1 of this Article shall at least
provide that the proprietor of an earlier trade mark as referred to in Article 5(2) and Article
5(3)(a), and the person authorised under the relevant law to exercise the rights arising from a
protected designation of origin or geographical indication as referred to in Article 5(3)(c) shall
be entitled to file a notice of opposition. A notice of opposition may be filed on the basis of one
or more earlier rights, provided that they all belong to the same proprietor, and on the basis of
part or the totality of the goods or services in respect of which the earlier right is protected or
applied for, and may be directed against part or the totality of the goods or services in respect
of which the contested mark is applied for.

3 The parties shall be granted, at their joint request, a minimum of two months in the
opposition proceedings in order to allow for the possibility of a friendly settlement between the
opposing party and the applicant.

Article 44

Non-use as defence in opposition proceedings

1 In opposition proceedings pursuant to Article 43, where at the filing date or date of
priority of the later trade mark, the five-year period within which the earlier trade mark must
have been put to genuine use as provided for in Article 16 had expired, at the request of the
applicant, the proprietor of the earlier trade mark who has given notice of opposition shall
furnish proof that the earlier trade mark has been put to genuine use as provided for in Article 16
during the five-year period preceding the filing date or date of priority of the later trade mark,
or that proper reasons for non-use existed. In the absence of proof to this effect, the opposition
shall be rejected.
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2 If the earlier trade mark has been used in relation to only part of the goods or services
for which it is registered, it shall, for the purpose of the examination of the opposition as provided
for in paragraph 1, be deemed to be registered in respect of that part of the goods or services only.

3 Paragraphs 1 and 2 of this Article shall also apply where the earlier trade mark is an
EU trade mark. In such a case, the genuine use of the EU trade mark shall be determined in
accordance with Article 15 of Regulation (EC) No 207/2009.

Article 45

Procedure for revocation or declaration of invalidity

1 Without prejudice to the right of the parties to appeal to the courts, Member States
shall provide for an efficient and expeditious administrative procedure before their offices for
the revocation or declaration of invalidity of a trade mark.

2 The administrative procedure for revocation shall provide that the trade mark is to be
revoked on the grounds provided for in Articles 19 and 20.

3 The administrative procedure for invalidity shall provide that the trade mark is to be
declared invalid at least on the following grounds:

a the trade mark should not have been registered because it does not comply with the
requirements provided for in Article 4;

b the trade mark should not have been registered because of the existence of an earlier
right within the meaning of Article 5(1) to (3).

4 The administrative procedure shall provide that at least the following are to be entitled
to file an application for revocation or for a declaration of invalidity:

a in the case of paragraph 2 and paragraph 3(a), any natural or legal person and any
group or body set up for the purpose of representing the interests of manufacturers,
producers, suppliers of services, traders or consumers, and which, under the terms of
the law governing it, has the capacity to sue in its own name and to be sued;

b in the case of paragraph 3(b) of this Article, the proprietor of an earlier trade mark
as referred to in Article 5(2) and Article 5(3)(a), and the person authorised under the
relevant law to exercise the rights arising from a protected designation of origin or
geographical indication as referred to in Article 5(3)(c).

5 An application for revocation or for a declaration of invalidity may be directed against
a part or the totality of the goods or services in respect of which the contested mark is registered.

6 An application for a declaration of invalidity may be filed on the basis of one or more
earlier rights, provided they all belong to the same proprietor.

Article 46

Non-use as a defence in proceedings seeking a declaration of invalidity

1 In proceedings for a declaration of invalidity based on a registered trade mark with
an earlier filing date or priority date, if the proprietor of the later trade mark so requests, the
proprietor of the earlier trade mark shall furnish proof that, during the five-year period preceding
the date of the application for a declaration of invalidity, the earlier trade mark has been put to
genuine use, as provided for in Article 16, in connection with the goods or services in respect
of which it is registered and which are cited as justification for the application, or that there are
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proper reasons for non-use, provided that the registration process of the earlier trade mark has
at the date of the application for a declaration of invalidity been completed for not less than
five years.

2 Where, at the filing date or date of priority of the later trade mark, the five-year period
within which the earlier trade mark was to have been put to genuine use, as provided for in
Article 16, had expired, the proprietor of the earlier trade mark shall, in addition to the proof
required under paragraph 1 of this Article, furnish proof that the trade mark was put to genuine
use during the five-year period preceding the filing date or date of priority, or that proper reasons
for non-use existed.

3 In the absence of the proof referred to in paragraphs 1 and 2, an application for a
declaration of invalidity on the basis of an earlier trade mark shall be rejected.

4 If the earlier trade mark has been used in accordance with Article 16 in relation to only
part of the goods or services for which it is registered, it shall, for the purpose of the examination
of the application for a declaration of invalidity, be deemed to be registered in respect of that
part of the goods or services only.

5 Paragraphs 1 to 4 of this Article shall also apply where the earlier trade mark is an EU
trade mark. In such a case, genuine use of the EU trade mark shall be determined in accordance
with Article 15 of Regulation (EC) No 207/2009.

Article 47

Consequences of revocation and invalidity

1 A registered trade mark shall be deemed not to have had, as from the date of the
application for revocation, the effects specified in this Directive, to the extent that the rights of
the proprietor have been revoked. An earlier date, on which one of the grounds for revocation
occurred, may be fixed in the decision on the application for revocation, at the request of one
of the parties.

2 A registered trade mark shall be deemed not to have had, as from the outset, the effects
specified in this Directive, to the extent that the trade mark has been declared invalid.


