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Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/
EU as regards mandatory automatic exchange of information in the field of taxation

Article 1

Directive 2011/16/EU is amended as follows:

(1) point 9 of Article 3 is replaced by the following:

9. “automatic exchange” means,

(a) for the purposes of Article 8(1) and Articles 8a and 8aa, the
systematic communication of predefined information to another
Member State, without prior request, at pre-established regular
intervals. For the purposes of Article 8(1), reference to available
information relates to information in the tax files of the Member
State communicating the information, which is retrievable in
accordance with the procedures for gathering and processing
information in that Member State;

(b) for the purposes of Article 8(3a), the systematic communication of
predefined information on residents in other Member States to the
relevant Member State of residence, without prior request, at pre-
established regular intervals;

(c) for the purposes of provisions of this Directive other than
Article 8(1) and (3a) and Articles 8a and 8aa, the systematic
communication of predefined information provided in points (a)
and (b) of this point.

In the context of Articles 8(3a), 8(7a) and 21(2) and Article 25(2) and (3), any
capitalised term shall have the meaning that it has under the corresponding
definitions set out in Annex I. In the context of Article 8aa and Annex III, any
capitalised term shall have the meaning that it has under the corresponding
definitions set out in Annex III.;

(2) in Chapter II, Section II the following Article is inserted:

Article 8aa

Scope and conditions of mandatory automatic exchange
of information on the country-by-country report

1 Each Member State shall take the necessary measures to require the Ultimate
Parent Entity of an MNE Group that is resident for tax purposes in its territory, or any
other Reporting Entity in accordance with Section II of Annex III, to file a country-
by-country report with respect to its Reporting Fiscal Year within 12 months of the
last day of the Reporting Fiscal Year of the MNE Group in accordance with Section
II of Annex III.

2 The competent authority of a Member State where the country-by-country
report was received pursuant to paragraph 1 shall, by means of automatic exchange and
within the deadline laid down in paragraph 4, communicate the country-by-country
report to any other Member State in which, on the basis of the information in the
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country-by-country report, one or more Constituent Entities of the MNE Group of the
Reporting Entity are either resident for tax purposes or subject to tax with respect to
the business carried out through a permanent establishment.

3 The country-by-country report shall contain the following information with
respect to the MNE Group:

a aggregate information relating to the amount of revenue, profit (loss) before
income tax, income tax paid, income tax accrued, stated capital, accumulated
earnings, number of employees, and tangible assets other than cash or
cash equivalents with regard to each jurisdiction in which the MNE Group
operates;

b an identification of each Constituent Entity of the MNE Group setting out the
jurisdiction of tax residence of that Constituent Entity and, where different
from that jurisdiction of tax residence, the jurisdiction under the laws of
which that Constituent Entity is organised, and the nature of the main business
activity or activities of that Constituent Entity.

4 The communication shall take place within 15 months of the last day of
the Fiscal Year of the MNE Group to which the country-by-country report relates.
The first country-by-country report shall be communicated for the Fiscal Year of the
MNE Group commencing on or after 1 January 2016, which shall take place within
18 months of the last day of that Fiscal Year.;

(3) in Article 16, the following paragraph is added:

6. Notwithstanding paragraphs 1 to 4 of this Article, information
communicated between Member States pursuant to Article 8aa shall be used for the
purposes of assessing high-level transfer-pricing risks and other risks related to base
erosion and profit shifting, including assessing the risk of non-compliance by members
of the MNE Group with applicable transfer-pricing rules, and where appropriate for
economic and statistical analysis. Transfer-pricing adjustments by the tax authorities
of the receiving Member State shall not be based on the information exchanged
pursuant to Article 8aa. Notwithstanding the above, there is no prohibition on using
the information communicated between Member States pursuant to Article 8aa as a
basis for making further enquiries into the MNE Group's transfer-pricing arrangements
or into other tax matters in the course of a tax audit, and, as a result, appropriate
adjustments to the taxable income of a Constituent Entity may be made.;

(4) in Article 20, the following paragraph is added:

6. The automatic exchange of information on the country-by-country report
pursuant to Article 8aa shall be carried out using the standard form provided in
Tables 1, 2 and 3 of Section III of Annex III. The Commission shall, by means
of implementing acts, adopt the linguistic arrangements for that exchange by 31
December 2016. They shall not preclude Member States from communicating
information referred to in Article 8aa in any of the official and working languages of
the Union. However, those linguistic arrangements may provide that the key elements
of such information also be sent in another official language of the Union. Those
implementing acts shall be adopted in accordance with the procedure referred to in
Article 26(2).;

(5) in Article 21, the following paragraph is added:

6. Information communicated pursuant to Article 8aa(2) shall be provided
by electronic means using the CCN network. The Commission shall, by means of
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implementing acts, adopt the necessary practical arrangements for the upgrading of
the CCN network. Those implementing acts shall be adopted in accordance with the
procedure referred to in Article 26(2).;

(6) in Article 23, paragraph 3 is replaced by the following:

3. Member States shall communicate to the Commission a yearly assessment
of the effectiveness of the automatic exchange of information referred to in Articles
8, 8a and 8aa as well as the practical results achieved. The Commission shall, by
means of implementing acts, adopt the form of and the conditions of communication
for that yearly assessment. Those implementing acts shall be adopted in accordance
with the procedure referred to in Article 26(2).;

(7) the following Article is inserted:

Article 25a

Penalties

Member States shall lay down the rules on penalties applicable to infringements of
national provisions adopted pursuant to this Directive concerning Article 8aa, and
shall take all measures necessary to ensure that they are implemented. The penalties
provided for shall be effective, proportionate and dissuasive.;

(8) Article 26 is replaced by the following:

Article 26

Committee procedure

1 The Commission shall be assisted by the Committee on administrative
cooperation for taxation. That committee shall be a committee within the meaning of
Regulation (EU) No 182/2011 of the European Parliament and of the Council(1).

2 Where reference is made to this paragraph, Article 5 of Regulation (EU) No
182/2011 shall apply.;

(9) Annex III, the text of which is set out in the Annex to this Directive, is added.

Article 2

1 Member States shall adopt and publish, by 4 June 2017, the laws, regulations
and administrative provisions necessary to comply with this Directive. They shall forthwith
communicate to the Commission the text of those provisions.

They shall apply those measures from 5 June 2017.

When Member States adopt those measures, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

2 Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.
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Article 3

This Directive shall enter into force on the date of its publication in the Official Journal
of the European Union.

Article 4

This Directive is addressed to the Member States.

Done at Brussels, 25 May 2016.

For the Council

The President

J.R.V.A. DIJSSELBLOEM
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(1) Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by the Member
States of the Commission's exercise of implementing powers (OJ L 55, 28.2.2011, p. 13).’;

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2011.055.01.0013.01.ENG

