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Council regulation (EC) No 1346/2000 of 29
May 2000 on insolvency proceedings (repealed)

COUNCIL REGULATION (EC) No 1346/2000

of 29 May 2000

on insolvency proceedings (repealed)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular
Articles 61(c) and 67(1) thereof,

Having regard to the initiative of the Federal Republic of Germany and the Republic of Finland,

Having regard to the opinion of the European Parliament(1),

Having regard to the opinion of the Economic and Social Committee(2),

Whereas:

(1) The European Union has set out the aim of establishing an area of freedom, security
and justice.

(2) The proper functioning of the internal market requires that cross-border insolvency
proceedings should operate efficiently and effectively and this Regulation needs to be
adopted in order to achieve this objective which comes within the scope of judicial
cooperation in civil matters within the meaning of Article 65 of the Treaty.

(3) The activities of undertakings have more and more cross-border effects and are
therefore increasingly being regulated by Community law. While the insolvency of such
undertakings also affects the proper functioning of the internal market, there is a need
for a Community act requiring coordination of the measures to be taken regarding an
insolvent debtor's assets.

(4) It is necessary for the proper functioning of the internal market to avoid incentives for
the parties to transfer assets or judicial proceedings from one Member State to another,
seeking to obtain a more favourable legal position (forum shopping).

(5) These objectives cannot be achieved to a sufficient degree at national level and action
at Community level is therefore justified.

(6) In accordance with the principle of proportionality this Regulation should be confined
to provisions governing jurisdiction for opening insolvency proceedings and judgments
which are delivered directly on the basis of the insolvency proceedings and are closely
connected with such proceedings. In addition, this Regulation should contain provisions
regarding the recognition of those judgments and the applicable law which also satisfy
that principle.
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(7) Insolvency proceedings relating to the winding-up of insolvent companies or other legal
persons, judicial arrangements, compositions and analogous proceedings are excluded
from the scope of the 1968 Brussels Convention on Jurisdiction and the Enforcement
of Judgments in Civil and Commercial Matters(3), as amended by the Conventions on
Accession to this Convention(4).

(8) In order to achieve the aim of improving the efficiency and effectiveness of insolvency
proceedings having cross-border effects, it is necessary, and appropriate, that the
provisions on jurisdiction, recognition and applicable law in this area should be
contained in a Community law measure which is binding and directly applicable in
Member States.

(9) This Regulation should apply to insolvency proceedings, whether the debtor is a natural
person or a legal person, a trader or an individual. The insolvency proceedings to which
this Regulation applies are listed in the Annexes. Insolvency proceedings concerning
insurance undertakings, credit institutions, investment undertakings holding funds or
securities for third parties and collective investment undertakings should be excluded
from the scope of this Regulation. Such undertakings should not be covered by this
Regulation since they are subject to special arrangements and, to some extent, the
national supervisory authorities have extremely wide-ranging powers of intervention.

(10) Insolvency proceedings do not necessarily involve the intervention of a judicial
authority; the expression ‘court’ in this Regulation should be given a broad meaning and
include a person or body empowered by national law to open insolvency proceedings.
In order for this Regulation to apply, proceedings (comprising acts and formalities set
down in law) should not only have to comply with the provisions of this Regulation,
but they should also be officially recognised and legally effective in the Member
State in which the insolvency proceedings are opened and should be collective
insolvency proceedings which entail the partial or total divestment of the debtor and
the appointment of a liquidator.

(11) This Regulation acknowledges the fact that as a result of widely differing substantive
laws it is not practical to introduce insolvency proceedings with universal scope in
the entire Community. The application without exception of the law of the State of
opening of proceedings would, against this background, frequently lead to difficulties.
This applies, for example, to the widely differing laws on security interests to be found
in the Community. Furthermore, the preferential rights enjoyed by some creditors in
the insolvency proceedings are, in some cases, completely different. This Regulation
should take account of this in two different ways. On the one hand, provision should
be made for special rules on applicable law in the case of particularly significant rights
and legal relationships (e.g. rights in rem and contracts of employment). On the other
hand, national proceedings covering only assets situated in the State of opening should
also be allowed alongside main insolvency proceedings with universal scope.

(12) This Regulation enables the main insolvency proceedings to be opened in the Member
State where the debtor has the centre of his main interests. These proceedings have
universal scope and aim at encompassing all the debtor's assets. To protect the
diversity of interests, this Regulation permits secondary proceedings to be opened to
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run in parallel with the main proceedings. Secondary proceedings may be opened in
the Member State where the debtor has an establishment. The effects of secondary
proceedings are limited to the assets located in that State. Mandatory rules of
coordination with the main proceedings satisfy the need for unity in the Community.

(13) The ‘centre of main interests’ should correspond to the place where the debtor conducts
the administration of his interests on a regular basis and is therefore ascertainable by
third parties.

(14) This Regulation applies only to proceedings where the centre of the debtor's main
interests is located in the Community.

(15) The rules of jurisdiction set out in this Regulation establish only international
jurisdiction, that is to say, they designate the Member State the courts of which may
open insolvency proceedings. Territorial jurisdiction within that Member State must be
established by the national law of the Member State concerned.

(16) The court having jurisdiction to open the main insolvency proceedings should be
enabled to order provisional and protective measures from the time of the request to
open proceedings. Preservation measures both prior to and after the commencement
of the insolvency proceedings are very important to guarantee the effectiveness of
the insolvency proceedings. In that connection this Regulation should afford different
possibilities. On the one hand, the court competent for the main insolvency proceedings
should be able also to order provisional protective measures covering assets situated
in the territory of other Member States. On the other hand, a liquidator temporarily
appointed prior to the opening of the main insolvency proceedings should be able, in
the Member States in which an establishment belonging to the debtor is to be found, to
apply for the preservation measures which are possible under the law of those States.

(17) Prior to the opening of the main insolvency proceedings, the right to request the opening
of insolvency proceedings in the Member State where the debtor has an establishment
should be limited to local creditors and creditors of the local establishment or to cases
where main proceedings cannot be opened under the law of the Member State where
the debtor has the centre of his main interest. The reason for this restriction is that
cases where territorial insolvency proceedings are requested before the main insolvency
proceedings are intended to be limited to what is absolutely necessary. If the main
insolvency proceedings are opened, the territorial proceedings become secondary.

(18) Following the opening of the main insolvency proceedings, the right to request
the opening of insolvency proceedings in a Member State where the debtor has
an establishment is not restricted by this Regulation. The liquidator in the main
proceedings or any other person empowered under the national law of that Member
State may request the opening of secondary insolvency proceedings.

(19) Secondary insolvency proceedings may serve different purposes, besides the protection
of local interests. Cases may arise where the estate of the debtor is too complex to
administer as a unit or where differences in the legal systems concerned are so great
that difficulties may arise from the extension of effects deriving from the law of the
State of the opening to the other States where the assets are located. For this reason the
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liquidator in the main proceedings may request the opening of secondary proceedings
when the efficient administration of the estate so requires.

(20) Main insolvency proceedings and secondary proceedings can, however, contribute
to the effective realisation of the total assets only if all the concurrent proceedings
pending are coordinated. The main condition here is that the various liquidators must
cooperate closely, in particular by exchanging a sufficient amount of information. In
order to ensure the dominant role of the main insolvency proceedings, the liquidator
in such proceedings should be given several possibilities for intervening in secondary
insolvency proceedings which are pending at the same time. For example, he should be
able to propose a restructuring plan or composition or apply for realisation of the assets
in the secondary insolvency proceedings to be suspended.

(21) Every creditor, who has his habitual residence, domicile or registered office in the
Community, should have the right to lodge his claims in each of the insolvency
proceedings pending in the Community relating to the debtor's assets. This should
also apply to tax authorities and social insurance institutions. However, in order to
ensure equal treatment of creditors, the distribution of proceeds must be coordinated.
Every creditor should be able to keep what he has received in the course of insolvency
proceedings but should be entitled only to participate in the distribution of total assets in
other proceedings if creditors with the same standing have obtained the same proportion
of their claims.

(22) This Regulation should provide for immediate recognition of judgments concerning
the opening, conduct and closure of insolvency proceedings which come within its
scope and of judgments handed down in direct connection with such insolvency
proceedings. Automatic recognition should therefore mean that the effects attributed to
the proceedings by the law of the State in which the proceedings were opened extend
to all other Member States. Recognition of judgments delivered by the courts of the
Member States should be based on the principle of mutual trust. To that end, grounds
for non-recognition should be reduced to the minimum necessary. This is also the basis
on which any dispute should be resolved where the courts of two Member States both
claim competence to open the main insolvency proceedings. The decision of the first
court to open proceedings should be recognised in the other Member States without
those Member States having the power to scrutinise the court's decision.

(23) This Regulation should set out, for the matters covered by it, uniform rules on conflict
of laws which replace, within their scope of application, national rules of private
international law. Unless otherwise stated, the law of the Member State of the opening
of the proceedings should be applicable (lex concursus). This rule on conflict of laws
should be valid both for the main proceedings and for local proceedings; the lex
concursus determines all the effects of the insolvency proceedings, both procedural and
substantive, on the persons and legal relations concerned. It governs all the conditions
for the opening, conduct and closure of the insolvency proceedings.

(24) Automatic recognition of insolvency proceedings to which the law of the opening State
normally applies may interfere with the rules under which transactions are carried out in
other Member States. To protect legitimate expectations and the certainty of transactions
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in Member States other than that in which proceedings are opened, provisions should
be made for a number of exceptions to the general rule.

(25) There is a particular need for a special reference diverging from the law of the opening
State in the case of rights in rem, since these are of considerable importance for the
granting of credit. The basis, validity and extent of such a right in rem should therefore
normally be determined according to the lex situs and not be affected by the opening of
insolvency proceedings. The proprietor of the right in rem should therefore be able to
continue to assert his right to segregation or separate settlement of the collateral security.
Where assets are subject to rights in rem under the lex situs in one Member State but the
main proceedings are being carried out in another Member State, the liquidator in the
main proceedings should be able to request the opening of secondary proceedings in
the jurisdiction where the rights in rem arise if the debtor has an establishment there. If
a secondary proceeding is not opened, the surplus on sale of the asset covered by rights
in rem must be paid to the liquidator in the main proceedings.

(26) If a set-off is not permitted under the law of the opening State, a creditor should
nevertheless be entitled to the set-off if it is possible under the law applicable to the
claim of the insolvent debtor. In this way, set-off will acquire a kind of guarantee
function based on legal provisions on which the creditor concerned can rely at the time
when the claim arises.

(27) There is also a need for special protection in the case of payment systems and financial
markets. This applies for example to the position-closing agreements and netting
agreements to be found in such systems as well as to the sale of securities and to the
guarantees provided for such transactions as governed in particular by Directive 98/26/
EC of the European Parliament and of the Council of 19 May 1998 on settlement finality
in payment and securities settlement systems(5). For such transactions, the only law
which is material should thus be that applicable to the system or market concerned.
This provision is intended to prevent the possibility of mechanisms for the payment
and settlement of transactions provided for in the payment and set-off systems or on the
regulated financial markets of the Member States being altered in the case of insolvency
of a business partner. Directive 98/26/EC contains special provisions which should take
precedence over the general rules in this Regulation.

(28) In order to protect employees and jobs, the effects of insolvency proceedings on the
continuation or termination of employment and on the rights and obligations of all
parties to such employment must be determined by the law applicable to the agreement
in accordance with the general rules on conflict of law. Any other insolvency-law
questions, such as whether the employees' claims are protected by preferential rights
and what status such preferential rights may have, should be determined by the law of
the opening State.

(29) For business considerations, the main content of the decision opening the proceedings
should be published in the other Member States at the request of the liquidator. If
there is an establishment in the Member State concerned, there may be a requirement
that publication is compulsory. In neither case, however, should publication be a prior
condition for recognition of the foreign proceedings.
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(30) It may be the case that some of the persons concerned are not in fact aware that
proceedings have been opened and act in good faith in a way that conflicts with the new
situation. In order to protect such persons who make a payment to the debtor because
they are unaware that foreign proceedings have been opened when they should in fact
have made the payment to the foreign liquidator, it should be provided that such a
payment is to have a debt-discharging effect.

(31) This Regulation should include Annexes relating to the organisation of insolvency
proceedings. As these Annexes relate exclusively to the legislation of Member States,
there are specific and substantiated reasons for the Council to reserve the right to amend
these Annexes in order to take account of any amendments to the domestic law of the
Member States.

(32) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the
position of the United Kingdom and Ireland annexed to the Treaty on European Union
and the Treaty establishing the European Community, have given notice of their wish
to take part in the adoption and application of this Regulation.

(33) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of
Denmark annexed to the Treaty on European Union and the Treaty establishing the
European Community, is not participating in the adoption of this Regulation, and is
therefore not bound by it nor subject to its application,

HAS ADOPTED THIS REGULATION:
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(1) Opinion delivered on 2 March 2000 (not yet published in the Official Journal).
(2) Opinion delivered on 26 January 2000 (not yet published in the Official Journal).
(3) OJ L 299, 31.12.1972, p. 32.
(4) OJ L 204, 2.8.1975, p. 28; OJ L 304, 30.10.1978, p. 1; OJ L 388, 31.12.1982, p. 1; OJ L 285,

3.10.1989, p. 1; OJ C 15, 15.1.1997, p. 1.
(5) OJ L 166, 11.6.1998, p. 45.
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