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Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters

COUNCIL REGULATION (EC) No 1206/2001

of 28 May 2001

on cooperation between the courts of the Member States
in the taking of evidence in civil or commercial matters

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular
Article 61(c) and Article 67(1) thereof,

Having regard to the initiative of the Federal Republic of Germany(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the Economic and Social Committee(3),

Whereas:

(1) The European Union has set itself the objective of maintaining and developing the
European Union as an area of freedom, security and justice in which the free movement
of persons is ensured. For the gradual establishment of such an area, the Community
is to adopt, among others, the measures relating to judicial cooperation in civil matters
needed for the proper functioning of the internal market.

(2) For the purpose of the proper functioning of the internal market, cooperation between
courts in the taking of evidence should be improved, and in particular simplified and
accelerated.

(3) At its meeting in Tampere on 15 and 16 October 1999, the European Council recalled
that new procedural legislation in cross-border cases, in particular on the taking of
evidence, should be prepared.

(4) This area falls within the scope of Article 65 of the Treaty.

(5) The objectives of the proposed action, namely the improvement of cooperation between
the courts on the taking of evidence in civil or commercial matters, cannot be
sufficiently achieved by the Member States and can therefore be better achieved
at Community level. The Community may adopt measures in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Regulation does not go beyond
what is necessary to achieve those objectives.

(6) To date, there is no binding instrument between all the Member States concerning the
taking of evidence. The Hague Convention of 18 March 1970 on the taking of evidence
abroad in civil or commercial matters applies between only 11 Member States of the
European Union.
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(7) As it is often essential for a decision in a civil or commercial matter pending before a
court in a Member State to take evidence in another Member State, the Community's
activity cannot be limited to the field of transmission of judicial and extrajudicial
documents in civil or commercial matters which falls within the scope of Council
Regulation (EC) No 1348/2000 of 29 May 2000 on the serving in the Member States
of judicial and extrajudicial documents in civil or commercial matters(4). It is therefore
necessary to continue the improvement of cooperation between courts of Member States
in the field of taking of evidence.

(8) The efficiency of judicial procedures in civil or commercial matters requires that the
transmission and execution of requests for the performance of taking of evidence is to
be made directly and by the most rapid means possible between Member States' courts.

(9) Speed in transmission of requests for the performance of taking of evidence warrants
the use of all appropriate means, provided that certain conditions as to the legibility and
reliability of the document received are observed. So as to ensure the utmost clarity and
legal certainty the request for the performance of taking of evidence must be transmitted
on a form to be completed in the language of the Member State of the requested court
or in another language accepted by that State. For the same reasons, forms should also
be used as far as possible for further communication between the relevant courts.

(10) A request for the performance of the taking of evidence should be executed
expeditiously. If it is not possible for the request to be executed within 90 days of receipt
by the requested court, the latter should inform the requesting court accordingly, stating
the reasons which prevent the request from being executed swiftly.

(11) To secure the effectiveness of this Regulation, the possibility of refusing to execute the
request for the performance of taking of evidence should be confined to strictly limited
exceptional situations.

(12) The requested court should execute the request in accordance with the law of its Member
State.

(13) The parties and, if any, their representatives, should be able to be present at the
performance of the taking of evidence, if that is provided for by the law of the
Member State of the requesting court, in order to be able to follow the proceedings in a
comparable way as if evidence were taken in the Member State of the requesting court.
They should also have the right to request to participate in order to have a more active
role in the performance of the taking of evidence. However, the conditions under which
they may participate should be determined by the requested court in accordance with
the law of its Member State.

(14) The representatives of the requesting court should be able to be present at the
performance of the taking of evidence, if that is compatible with the law of the Member
State of the requesting court, in order to have an improved possibility of evaluation of
evidence. They should also have the right to request to participate, under the conditions
laid down by the requested court in accordance with the law of its Member State, in
order to have a more active role in the performance of the taking of evidence.
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(15) In order to facilitate the taking of evidence it should be possible for a court in a Member
State, in accordance with the law of its Member State, to take evidence directly in
another Member State, if accepted by the latter, and under the conditions determined
by the central body or competent authority of the requested Member State.

(16) The execution of the request, according to Article 10, should not give rise to a claim
for any reimbursement of taxes or costs. Nevertheless, if the requested court requires
reimbursement, the fees paid to experts and interpreters, as well as the costs occasioned
by the application of Article 10(3) and (4), should not be borne by that court. In such
a case, the requesting court is to take the necessary measures to ensure reimbursement
without delay. Where the opinion of an expert is required, the requested court may,
before executing the request, ask the requesting court for an adequate deposit or advance
towards the costs.

(17) This Regulation should prevail over the provisions applying to its field of application,
contained in international conventions concluded by the Member States. Member States
should be free to adopt agreements or arrangements to further facilitate cooperation in
the taking of evidence.

(18) The information transmitted pursuant to this Regulation should enjoy protection. Since
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on
the free movement of such data(5), and Directive 97/66/EC of the European Parliament
and of the Council of 15 December 1997 concerning the processing of personal data
and the protection of privacy in the telecommunications sector(6), are applicable, there
is no need for specific provisions on data protection in this Regulation.

(19) The measures necessary for the implementation of this Regulation should be adopted
in accordance with Council Decision 1999/468/EC of 28 June 1999(7) laying down the
procedures for the exercise of implementing powers conferred on the Commission.

(20) For the proper functioning of this Regulation, the Commission should review its
application and propose such amendments as may appear necessary.

(21) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the
position of the United Kingdom and Ireland annexed to the Treaty on the European
Union and to the Treaty establishing the European Community, have given notice of
their wish to take part in the adoption and application of this Regulation.

(22) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of
Denmark annexed to the Treaty on European Union and to the Treaty establishing the
European Community, is not participating in the adoption of this Regulation, and is
therefore not bound by it nor subject to its application,

HAS ADOPTED THIS REGULATION:
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(1) OJ C 314, 3.11.2000, p. 2.
(2) Opinion delivered on 14 March 2001 (not yet published in the Official Journal).
(3) Opinion delivered on 28 February 2001 (not yet published in the Official Journal).
(4) OJ L 160, 30.6.2000, p. 37.
(5) OJ L 281, 23.11.1995, p. 31.
(6) OJ L 24, 30.1.1998, p. 1.
(7) OJ L 184, 17.7.1999, p. 23.

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2000.314.01.0002.01.ENG
https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2000.160.01.0037.01.ENG
https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.1995.281.01.0031.01.ENG
https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.1998.024.01.0001.01.ENG
https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.1999.184.01.0023.01.ENG
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