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Council Regulation (EC) No 2157/2001 of 8 October
2001 on the Statute for a European company (SE)

COUNCIL REGULATION (EC) No 2157/2001
of 8 October 2001

on the Statute for a European company (SE)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
308 thereof,

Having regard to the proposal from the Commission"”,

(O]

Having regard to the opinion of the European Parliament®,

Having regard to the opinion of the Economic and Social Committee®,

Whereas:

(1)

2)

3)

4)

)

The completion of the internal market and the improvement it brings about in the
economic and social situation throughout the Community mean not only that barriers
to trade must be removed, but also that the structures of production must be adapted to
the Community dimension. For that purpose it is essential that companies the business
of which is not limited to satisfying purely local needs should be able to plan and carry
out the reorganisation of their business on a Community scale.

Such reorganisation presupposes that existing companies from different Member States
are given the option of combining their potential by means of mergers. Such operations
can be carried out only with due regard to the rules of competition laid down in the
Treaty.

Restructuring and cooperation operations involving companies from different Member
States give rise to legal and psychological difficulties and tax problems. The
approximation of Member States' company law by means of Directives based on Article
44 of the Treaty can overcome some of those difficulties. Such approximation does not,
however, release companies governed by different legal systems from the obligation to
choose a form of company governed by a particular national law.

The legal framework within which business must be carried on in the Community is
still based largely on national laws and therefore no longer corresponds to the economic
framework within which it must develop if the objectives set out in Article 18 of the
Treaty are to be achieved. That situation forms a considerable obstacle to the creation
of groups of companies from different Member States.

Member States are obliged to ensure that the provisions applicable to European
companies under this Regulation do not result either in discrimination arising out of
unjustified different treatment of European companies compared with public limited-
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(6)

(7

®)

)

(10)

(11)

(12)

(13)

liability companies or in disproportionate restrictions on the formation of a European
company or on the transfer of its registered office.

It is essential to ensure as far as possible that the economic unit and the legal unit of
business in the Community coincide. For that purpose, provision should be made for
the creation, side by side with companies governed by a particular national law, of
companies formed and carrying on business under the law created by a Community
Regulation directly applicable in all Member States.

The provisions of such a Regulation will permit the creation and management of
companies with a European dimension, free from the obstacles arising from the
disparity and the limited territorial application of national company law.

The Statute for a European public limited-liability company (hereafter referred to as
‘SE’) is among the measures to be adopted by the Council before 1992 listed in
the Commission's White Paper on completing the internal market, approved by the
European Council that met in Milan in June 1985. The European Council that met in
Brussels in 1987 expressed the wish to see such a Statute created swiftly.

Since the Commission's submission in 1970 of a proposal for a Regulation on the
Statute for a European public limited-liability company, amended in 1975, work on
the approximation of national company law has made substantial progress, so that on
those points where the functioning of an SE does not need uniform Community rules
reference may be made to the law governing public limited-liability companies in the
Member State where it has its registered office.

Without prejudice to any economic needs that may arise in the future, if the essential
objective of legal rules governing SEs is to be attained, it must be possible at least to
create such a company as a means both of enabling companies from different Member
States to merge or to create a holding company and of enabling companies and other
legal persons carrying on economic activities and governed by the laws of different
Member States to form joint subsidiaries.

In the same context it should be possible for a public limited-liability company with a
registered office and head office within the Community to transform itself into an SE
without going into liquidation, provided it has a subsidiary in a Member State other
than that of its registered office.

National provisions applying to public limited-liability companies that offer their
securities to the public and to securities transactions should also apply where an SE is
formed by means of an offer of securities to the public and to SEs wishing to utilise
such financial instruments.

The SE itself must take the form of a company with share capital, that being the form
most suited, in terms of both financing and management, to the needs of a company
carrying on business on a European scale. In order to ensure that such companies are of
reasonable size, a minimum amount of capital should be set so that they have sufficient
assets without making it difficult for small and medium-sized undertakings to form SEs.
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(14)

(15)

(16)

(17)

(18)

(19)

(20)

21

(22)

(23)

An SE must be efficiently managed and properly supervised. It must be borne in mind
that there are at present in the Community two different systems for the administration
of public limited-liability companies. Although an SE should be allowed to choose
between the two systems, the respective responsibilities of those responsible for
management and those responsible for supervision should be clearly defined.

Under the rules and general principles of private international law, where one
undertaking controls another governed by a different legal system, its ensuing rights
and obligations as regards the protection of minority shareholders and third parties are
governed by the law governing the controlled undertaking, without prejudice to the
obligations imposed on the controlling undertaking by its own law, for example the
requirement to prepare consolidated accounts.

Without prejudice to the consequences of any subsequent coordination of the laws of
the Member States, specific rules for SEs are not at present required in this field. The
rules and general principles of private international law should therefore be applied both
where an SE exercises control and where it is the controlled company.

The rule thus applicable where an SE is controlled by another undertaking should be
specified, and for this purpose reference should be made to the law governing public
limited-liability companies in the Member State in which the SE has its registered office.

Each Member State must be required to apply the sanctions applicable to public limited-
liability companies governed by its law in respect of infringements of this Regulation.

The rules on the involvement of employees in the European company are laid down in
Directive 2001/86/EC®, and those provisions thus form an indissociable complement
to this Regulation and must be applied concomitantly.

This Regulation does not cover other areas of law such as taxation, competition,
intellectual property or insolvency. The provisions of the Member States' law and of
Community law are therefore applicable in the above areas and in other areas not
covered by this Regulation.

Directive 2001/86/EC is designed to ensure that employees have a right of involvement
in issues and decisions affecting the life of their SE. Other social and labour legislation
questions, in particular the right of employees to information and consultation as
regulated in the Member States, are governed by the national provisions applicable,
under the same conditions, to public limited-liability companies.

The entry into force of this Regulation must be deferred so that each Member State
may incorporate into its national law the provisions of Directive 2001/86/EC and set
up in advance the necessary machinery for the formation and operation of SEs with
registered offices within its territory, so that the Regulation and the Directive may be
applied concomitantly.

A company the head office of which is not in the Community should be allowed
to participate in the formation of an SE provided that company is formed under the
law of a Member State, has its registered office in that Member State and has a
real and continuous link with a Member State's economy according to the principles
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24

(25)

(26)

27

(28)

(29)

established in the 1962 General Programme for the abolition of restrictions on freedom
of establishment. Such a link exists in particular if a company has an establishment in
that Member State and conducts operations therefrom.

The SE should be enabled to transfer its registered office to another Member State.
Adequate protection of the interests of minority shareholders who oppose the transfer,
of creditors and of holders of other rights should be proportionate. Such transfer should
not affect the rights originating before the transfer.

This Regulation is without prejudice to any provision which may be inserted in the
1968 Brussels Convention or in any text adopted by Member States or by the Council
to replace such Convention, relating to the rules of jurisdiction applicable in the case of
transfer of the registered offices of a public limited-liability company from one Member
State to another.

Activities by financial institutions are regulated by specific directives and the national
law implementing those directives and additional national rules regulating those
activities apply in full to an SE.

In view of the specific Community character of an SE, the ‘real seat’ arrangement
adopted by this Regulation in respect of SEs is without prejudice to Member States' laws
and does not pre-empt any choices to be made for other Community texts on company
law.

The Treaty does not provide, for the adoption of this Regulation, powers of action other
than those of Article 308 thereof.

Since the objectives of the intended action, as outlined above, cannot be adequately
attained by the Member States in as much as a European public limited-liability
company is being established at European level and can therefore, because of the scale
and impact of such company, be better attained at Community level, the Community
may take measures in accordance with the principle of subsidiarity enshrined in Article
5 of the Treaty. In accordance with the principle of proportionality as set out in the said
Article, this Regulation does not go beyond what is necessary to attain these objectives,

HAS ADOPTED THIS REGULATION:
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)
A3)
4)

0J C 263, 16.10.1989, p. 41 and OJ C 176, 8.7.1991, p. 1.

Opinion of 4 September 2001 (not yet published in the Official Journal).
0J C 124, 21.5.1990, p. 34.

See p. 22 of this Official Journal.
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