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Regulation (EC) No 1070/2009 of the European Parliament and of the Council of
21 October 2009 amending Regulations (EC) No 549/2004, (EC) No 550/2004,
(EC) No 551/2004 and (EC) No 552/2004 in order to improve the performance
and sustainability of the European aviation system (Text with EEA relevance)

Article 2

Regulation (EC) No 550/2004 shall be amended as follows:

1. Articles 2 to 4 are replaced by the following:

Article 2

Tasks of the national supervisory authorities

1 The national supervisory authorities referred to in Article 4 of the framework
Regulation shall ensure the appropriate supervision of the application of this
Regulation, in particular with regard to the safe and efficient operation of air
navigation service providers which provide services relating to the airspace falling
under the responsibility of the Member State which nominated or established the
relevant authority.

2 To this end, each national supervisory authority shall organise proper
inspections and surveys to verify compliance with the requirements of this Regulation,
including human resources requirements for the provision of air navigation services.
The air navigation service provider concerned shall facilitate such work.

3 In respect of functional airspace blocks that extend across the airspace falling
under the responsibility of more than one Member State, the Member States concerned
shall conclude an agreement on the supervision provided for in this Article with regard
to the air navigation service providers providing services relating to those blocks.

4 National supervisory authorities shall cooperate closely to ensure adequate
supervision of air navigation service providers holding a valid certificate from one
Member State that also provide services relating to the airspace falling under the
responsibility of another Member State. Such cooperation shall include arrangements
for the handling of cases involving non-compliance with the applicable common
requirements set out in Article 6 or with the conditions set out in Annex II.

5 In the case of cross-border provision of air navigation services, such
arrangements shall include an agreement on the mutual recognition of the supervisory
tasks set out in paragraphs 1 and 2 and of the results of these tasks. This mutual
recognition shall apply also where arrangements for recognition between national
supervisory authorities are made for the certification process of service providers.

6 If permitted by national law and with a view to regional cooperation,
national supervisory authorities may also conclude agreements regarding the division
of responsibilities regarding supervisory tasks.
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Article 3

Qualified entities

1 National supervisory authorities may decide to delegate in full or in part the
inspections and surveys referred to in Article 2(2) to qualified entities that fulfil the
requirements set out in Annex I.

2 Such a delegation granted by a national supervisory authority shall be valid
within the Community for a renewable period of three years. National supervisory
authorities may instruct any of the qualified entities located in the Community to
undertake these inspections and surveys.

Article 4

Safety requirements

The Commission shall, in accordance with the regulatory procedure referred to in
Article 5(3) of the framework Regulation, adopt implementing rules incorporating
the relevant provisions of the Eurocontrol safety regulatory requirements (ESARRs)
and subsequent amendments to those requirements falling within the scope of this
Regulation, where necessary with appropriate adaptations.;

2. Article 5 is deleted;

3. in Article 7, paragraphs 6 and 7 are replaced by the following:

6. Without prejudice to Articles 8 and 9, the issue of certificates shall confer on
air navigation service providers the possibility of offering their services to Member
States, other air navigation service providers, airspace users and airports within the
Community.

7 National supervisory authorities shall monitor compliance with the common
requirements and with the conditions attached to the certificates. Details of such
monitoring shall be included in the annual reports to be submitted by Member States
pursuant to Article 12(1) of the framework Regulation. If a national supervisory
authority finds that the holder of a certificate no longer satisfies such requirements or
conditions, it shall take appropriate measures while ensuring continuity of services on
condition that safety is not compromised. Such measures may include the revocation
of the certificate.;

4. Article 8 is replaced by the following:

Article 8

Designation of air traffic service providers

1 Member States shall ensure the provision of air traffic services on an
exclusive basis within specific airspace blocks in respect of the airspace under their
responsibility. For this purpose, Member States shall designate an air traffic service
provider holding a valid certificate in the Community.
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2 For the provision of cross-border services, Member States shall ensure that
compliance with this Article and Article 10(3) is not prevented by their national legal
system requiring that air traffic service providers providing services in the airspace
under the responsibility of that Member State:

a be owned directly or through a majority holding by that Member State or its
nationals;

b have their principal place of operation or registered office in the territory of
that Member State; or

c use only facilities in that Member State.

3 Member States shall define the rights and obligations to be met by the
designated air traffic service providers. The obligations may include conditions for the
timely supply of relevant information enabling all aircraft movements in the airspace
under their responsibility to be identified.

4 Member States shall have discretionary powers in choosing an air traffic
service provider, on condition that the latter fulfils the requirements and conditions
referred to in Articles 6 and 7.

5 In respect of functional airspace blocks established in accordance with
Article 9a that extend across the airspace under the responsibility of more than one
Member State, the Member States concerned shall jointly designate, in accordance
with paragraph 1 of this Article, one or more air traffic service providers, at least one
month before implementation of the airspace block.

6 Member States shall inform the Commission and other Member States
immediately of any decision within the framework of this Article regarding the
designation of air traffic service providers within specific airspace blocks in respect
of the airspace under their responsibility.;

5. the following Articles are inserted:

Article 9a

Functional airspace blocks

1 By 4 December 2012, Member States shall take all necessary measures
in order to ensure the implementation of functional airspace blocks with a view to
achieving the required capacity and efficiency of the air traffic management network
within the single European sky and maintaining a high level of safety and contributing
to the overall performance of the air transport system and a reduced environmental
impact. Member States shall cooperate to the fullest extent possible with each other,
in particular Member States establishing neighbouring functional airspace blocks, in
order to ensure compliance with this provision. Where relevant, cooperation may also
include third countries taking part in functional airspace blocks.

2 Functional airspace blocks shall, in particular:
a be supported by a safety case;
b enable optimum use of airspace, taking into account air traffic flows;
c ensure consistency with the European route network established in accordance

with Article 6 of the airspace Regulation;
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d be justified by their overall added value, including optimal use of technical
and human resources, on the basis of cost-benefit analyses;

e ensure a smooth and flexible transfer of responsibility for air traffic control
between air traffic service units;

f ensure compatibility between the different airspace configurations,
optimising, inter alia, the current flight information regions;

g comply with conditions stemming from regional agreements concluded within
the ICAO;

h respect regional agreements in existence on the date of entry into force of this
Regulation, in particular those involving European third countries; and

i facilitate consistency with Community-wide performance targets.

3 A functional airspace block shall only be established by mutual agreement
between all the Member States and, where appropriate, third countries who have
responsibility for any part of the airspace included in the functional airspace block.
Before notifying the Commission of the establishment of a functional airspace block,
the Member State(s) concerned shall provide the Commission, the other Member
States and other interested parties with adequate information and give them an
opportunity to submit their observations.

4 Where a functional airspace block relates to airspace that is wholly or partly
under the responsibility of two or more Member States, the agreement by which
the functional airspace block is established shall contain the necessary provisions
concerning the way in which the block can be modified and the way in which a
Member State can withdraw from the block, including transitional arrangements.

5 Where difficulties arise between two or more Member States with regard
to a cross-border functional airspace block that concerns airspace under their
responsibility, the Member States concerned may jointly bring the matter to the Single
Sky Committee for an opinion. The opinion shall be addressed to the Member States
concerned. Without prejudice to paragraph 3, the Member States shall take that opinion
into account in order to find a solution.

6 After having received the notifications by Member States of the agreements
and declarations referred to in paragraphs 3 and 4 the Commission shall assess the
fulfilment by each functional airspace block of the requirements set out in paragraph 2
and present the results to the Single Sky Committee for discussion. If the Commission
finds that one or more functional airspace blocks do not fulfil the requirements it shall
engage in a dialogue with the Member States concerned with the aim of reaching a
consensus on the measures necessary to rectify the situation.

7 Without prejudice to paragraph 6, the agreements and declarations referred
to in paragraphs 3 and 4 shall be notified to the Commission for publication in the
Official Journal of the European Union. Such publication shall specify the date of
entry into force of the relevant decision.

8 Guidance material for the establishment and modification of functional
airspace blocks shall be developed by 4 December 2010 in accordance with the
advisory procedure referred to in Article 5(2) of the framework Regulation.

9 The Commission shall, by 4 December 2011 and in accordance with
the regulatory procedure referred to in Article 5(3) of the framework Regulation,
adopt implementing rules regarding the information to be provided by the Member
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State(s) concerned before establishing and modifying a functional airspace block in
accordance with paragraph 3 of this Article.

Article 9b

Functional airspace blocks system coordinator

1 In order to facilitate the establishment of the functional airspace blocks,
the Commission may designate a natural person as functional airspace blocks system
coordinator (the Coordinator). The Commission shall act in accordance with the
regulatory procedure referred to in Article 5(3) of the framework Regulation.

2 Without prejudice to Article 9a(5) the Coordinator shall facilitate at the
request of all Member States concerned and, where appropriate, third countries
taking part in the same functional airspace block, overcoming of difficulties in their
negotiation process in order to speed up the establishment of functional airspace
blocks. The Coordinator shall act on the basis of a mandate from all Member States
concerned and, where appropriate, third countries taking part in the same functional
airspace block.

3 The Coordinator shall act impartially in particular with regard to Member
States, third countries, the Commission and the stakeholders.

4 The Coordinator shall not disclose any information obtained whilst
performing his function except where authorised to do so by the Member State(s) and,
where appropriate, third countries concerned.

5 The Coordinator shall report to the Commission, to the Single Sky
Committee and to the European Parliament every three months after his designation.
The report shall include a summary of negotiations and their results.

6 The remit of the Coordinator shall expire when the last functional airspace
block agreement is signed but no later than 4 December 2012.;

6. Article 11 is replaced by the following:

Article 11

Relations with military authorities

Member States shall, within the context of the common transport policy, take the
necessary steps to ensure that written agreements between the competent civil and
military authorities or equivalent legal arrangements are established or renewed in
respect of the management of specific airspace blocks.;

7. Article 12(3) is replaced by the following:

3. When providing a bundle of services, air navigation service providers shall
identify and disclose the costs and income deriving from air navigation services,
broken down in accordance with the charging scheme for air navigation services
referred to in Article 14 and, where appropriate, shall keep consolidated accounts for
other, non-air-navigation services, as they would be required to do if the services in
question were provided by separate undertakings.;

8. Article 14 is replaced by the following:
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Article 14

General

In accordance with the requirements of Articles 15 and 16, the charging scheme for
air navigation services shall contribute to greater transparency in the determination,
imposition and enforcement of charges to airspace users and shall contribute to the
cost efficiency of providing air navigation services and to efficiency of flights, while
maintaining an optimum safety level. This scheme shall also be consistent with
Article 15 of the 1944 Chicago Convention on International Civil Aviation and with
Eurocontrol's charging system for en-route charges.;

9. Article 15 is replaced by the following:

Article 15

Principles

1 The charging scheme shall be based on the account of costs for air navigation
services incurred by service providers for the benefit of airspace users. The scheme
shall allocate these costs among categories of users.

2 The following principles shall be applied when establishing the cost-base
for charges:

a the cost to be shared among airspace users shall be the determined cost of
providing air navigation services, including appropriate amounts for interest
on capital investment and depreciation of assets, as well as the costs of
maintenance, operation, management and administration. Determined costs
shall be the costs determined by the Member State at national level or at the
level of functional airspace blocks either at the beginning of the reference
period for each calendar year of the reference period referred to in Article 11
of the framework Regulation, or during the reference period, following
appropriate adjustments applying the alert mechanisms set out in Article 11
of the framework Regulation;

b the costs to be taken into account in this context shall be those assessed in
relation to the facilities and services provided for and implemented under
the ICAO Regional Air Navigation Plan, European Region. They may also
include costs incurred by national supervisory authorities and/or qualified
entities, as well as other costs incurred by the relevant Member State and
service provider in relation to the provision of air navigation services. They
shall not include the costs of penalties imposed by Member States according
to Article 9 of the framework Regulation nor the costs of any corrective
measures imposed by Member States according to Article 11 of the framework
Regulation;

c in respect of the functional airspace blocks and as part of their respective
framework agreements, Member States shall make reasonable efforts to agree
on common principles for charging policy;

d the cost of different air navigation services shall be identified separately, as
provided for in Article 12(3);

e cross-subsidy shall not be allowed between en-route services and terminal
services. Costs that pertain to both terminal services and en-route services
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shall be allocated in a proportional way between en-route services and
terminal services on the basis of a transparent methodology. Cross-subsidy
shall be allowed between different air navigation services in either one of
those two categories only when justified for objective reasons, subject to clear
identification;

f transparency of the cost-base for charges shall be guaranteed. Implementing
rules for the provision of information by the service providers shall be
adopted in order to permit reviews of the provider's forecasts, actual costs
and revenues. Information shall be regularly exchanged between the national
supervisory authorities, service providers, airspace users, the Commission and
Eurocontrol.

3 Member States shall comply with the following principles when setting
charges in accordance with paragraph 2:

a charges shall be set for the availability of air navigation services under non-
discriminatory conditions. When imposing charges on different airspace users
for the use of the same service, no distinction shall be made in relation to the
nationality or category of the user;

b exemption of certain users, especially light aircraft and State aircraft, may be
permitted, provided that the cost of such exemption is not passed on to other
users;

c charges shall be set per calendar year on the basis of the determined costs, or
may be set under conditions established by Member States for determining the
maximum level of the unit rate or of the revenue for each year over a period
not exceeding five years;

d air navigation services may produce sufficient revenues to provide for
a reasonable return on assets to contribute towards necessary capital
improvements;

e charges shall reflect the cost of air navigation services and facilities made
available to airspace users, taking into account the relative productive
capacities of the different aircraft types concerned;

f charges shall encourage the safe, efficient, effective and sustainable provision
of air navigation services with a view to achieving a high level of safety
and cost-efficiency and meeting the performance targets and they shall
stimulate integrated service provision, whilst reducing the environmental
impact of aviation. To that end, and in relation to the national or functional
airspace block performance plans, national supervisory authorities may set
up mechanisms, including incentives consisting of financial advantages and
disadvantages, to encourage air navigation service providers and/or airspace
users to support improvements in the provision of air navigation services such
as increased capacity, reduced delays and sustainable development, while
maintaining an optimum safety level.

4 The Commission shall adopt detailed implementing rules for this Article in
accordance with the regulatory procedure referred to in Article 5(3) of the framework
Regulation.;

10. the following Article is inserted:
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Article 15a

Common projects

1 Common projects may assist the successful implementation of the ATM
Master Plan. Such projects shall support the objectives of this Regulation to improve
the performance of the European aviation system in key areas such as capacity, flight
and cost efficiency as well as environmental sustainability, within the overriding safety
objectives.

2 The Commission may, in accordance with the regulatory procedure referred
to in Article 5(3) of the framework Regulation, develop guidance material concerning
the way in which such projects can support the implementation of the ATM Master
Plan. Such guidance material shall not prejudice mechanisms for the deployment of
such projects concerning functional airspace blocks as agreed upon by the parties of
those blocks.

3 The Commission may also decide, in accordance with the regulatory
procedure referred to in Article 5(3) of the framework Regulation, to set up common
projects for network-related functions which are of particular importance for the
improvement of the overall performance of air traffic management and air navigation
services in Europe. Such common projects may be considered eligible for Community
funding within the multiannual financial framework. To this end, and without
prejudice to Member States' competence to decide on the use of their financial
resources, the Commission shall carry out an independent cost-benefit analysis and
appropriate consultations with Member States and with relevant stakeholders in
accordance with Article 10 of the framework Regulation, exploring all appropriate
means for financing the deployment thereof. The eligible costs of deployment of
common projects shall be recovered in accordance with the principles of transparency
and non-discrimination.;

11. Articles 16 to 18 are replaced by the following:

Article 16

Review of compliance

1 The Commission shall provide for the ongoing review of compliance with
the principles and rules referred to in Articles 14 and 15, acting in cooperation
with the Member States. The Commission shall endeavour to establish the necessary
mechanisms for making use of Eurocontrol expertise and shall share the results of the
review with the Member States, Eurocontrol and the airspace users' representatives.

2 At the request of one or more Member States that consider that the principles
and rules referred to in Articles 14 and 15 have not been properly applied, or on its
own initiative, the Commission shall carry out an investigation into any allegation of
non-compliance or non-application of the principles and/or rules concerned. Without
prejudice to Article 18(1), the Commission shall share the results of the investigation
with the Member States, Eurocontrol and the airspace users’ representatives. Within
two months of receipt of a request, after having heard the Member State concerned and
after consulting the Single Sky Committee in accordance with the advisory procedure
referred to in Article 5(2) of the framework Regulation, the Commission shall take a
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decision on the application of Articles 14 and 15 of this Regulation and as to whether
the practice concerned may continue.

3 The Commission shall address its decision to the Member States and inform
the service provider thereof, in so far as it is legally concerned. Any Member State may
refer the Commission’s decision to the Council within one month. The Council, acting
by a qualified majority, may take a different decision within a period of one month.

Article 17

Revision of Annexes

Measures, designed to amend non-essential elements of the Annexes in order to take
into account technical or operational developments, shall be adopted in accordance
with the regulatory procedure with scrutiny referred to in Article 5(4) of the framework
Regulation.

On imperative grounds of urgency, the Commission may use the urgency procedure
referred to in Article 5(5) of the framework Regulation.

Article 18

Confidentiality

1 Neither the national supervisory authorities, acting in accordance with their
national legislation, nor the Commission shall disclose information of a confidential
nature, in particular information about air navigation service providers, their business
relations or their cost components.

2 Paragraph 1 shall be without prejudice to the right of disclosure by national
supervisory authorities or the Commission where this is essential for the fulfilment of
their duties, in which case such disclosure shall be proportionate and shall have regard
to the legitimate interests of air navigation service providers, airspace users, airports
or other relevant stakeholders in the protection of their business secrets.

3 Information and data provided pursuant to the charging scheme referred to
in Article 14 shall be publicly disclosed.;

12. the following Article is inserted:

Article 18a

Review

The Commission shall submit a study to the European Parliament and to the Council no
later than 4 December 2012 evaluating the legal, safety, industrial, economic and social
impacts of the application of market principles to the provision of communication,
navigation, surveillance and aeronautical information services, compared to existing
or alternative organisational principles and taking into account developments in the
functional airspace blocks and in available technology.;

13. Annex I is amended as follows:

(a) the title shall be replaced by the following:
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REQUIREMENTS FOR QUALIFIED ENTITIES;

(b) the introductory wording shall be replaced by the following:

The qualified entities must:.
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