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Regulation (EU) 2015/848 of the European Parliament and of
the Council of 20 May 2015 on insolvency proceedings (recast)

CHAPTER III

SECONDARY INSOLVENCY PROCEEDINGS

Article 34

Opening of proceedings

Where main insolvency proceedings have been opened by a court of a Member State
and recognised in another Member State, a court of that other Member State which
has jurisdiction pursuant to Article 3(2) may open secondary insolvency proceedings
in accordance with the provisions set out in this Chapter. Where the main insolvency
proceedings required that the debtor be insolvent, the debtor's insolvency shall not
be re-examined in the Member State in which secondary insolvency proceedings may
be opened. The effects of secondary insolvency proceedings shall be restricted to the
assets of the debtor situated within the territory of the Member State in which those
proceedings have been opened.

Article 35
Applicable law

Save as otherwise provided for in this Regulation, the law applicable to secondary
insolvency proceedings shall be that of the Member State within the territory of which
the secondary insolvency proceedings are opened.

Article 36

Right to give an undertaking in order to avoid secondary insolvency proceedings

1 In order to avoid the opening of secondary insolvency proceedings, the insolvency
practitioner in the main insolvency proceedings may give a unilateral undertaking (the
‘undertaking’) in respect of the assets located in the Member State in which secondary
insolvency proceedings could be opened, that when distributing those assets or the proceeds
received as a result of their realisation, it will comply with the distribution and priority rights
under national law that creditors would have if secondary insolvency proceedings were opened
in that Member State. The undertaking shall specify the factual assumptions on which it is based,
in particular in respect of the value of the assets located in the Member State concerned and the
options available to realise such assets.

2 Where an undertaking has been given in accordance with this Article, the law
applicable to the distribution of proceeds from the realisation of assets referred to in paragraph 1,
to the ranking of creditors' claims, and to the rights of creditors in relation to the assets referred to
in paragraph 1 shall be the law of the Member State in which secondary insolvency proceedings
could have been opened. The relevant point in time for determining the assets referred to in
paragraph 1 shall be the moment at which the undertaking is given.
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3 The undertaking shall be made in the official language or one of the official languages
of the Member State where secondary insolvency proceedings could have been opened, or,
where there are several official languages in that Member State, the official language or one
of the official languages of the place in which secondary insolvency proceedings could have
been opened.

4 The undertaking shall be made in writing. It shall be subject to any other requirements
relating to form and approval requirements as to distributions, if any, of the State of the opening
of the main insolvency proceedings.

5 The undertaking shall be approved by the known local creditors. The rules on qualified
majority and voting that apply to the adoption of restructuring plans under the law of the Member
State where secondary insolvency proceedings could have been opened shall also apply to the
approval of the undertaking. Creditors shall be able to participate in the vote by distance means
of communication, where national law so permits. The insolvency practitioner shall inform the
known local creditors of the undertaking, of the rules and procedures for its approval, and of
the approval or rejection of the undertaking.

6 An undertaking given and approved in accordance with this Article shall be binding
on the estate. If secondary insolvency proceedings are opened in accordance with Articles 37
and 38, the insolvency practitioner in the main insolvency proceedings shall transfer any assets
which it removed from the territory of that Member State after the undertaking was given or,
where those assets have already been realised, their proceeds, to the insolvency practitioner in
the secondary insolvency proceedings.

7 Where the insolvency practitioner has given an undertaking, it shall inform local
creditors about the intended distributions prior to distributing the assets and proceeds referred
to in paragraph 1. If that information does not comply with the terms of the undertaking or
the applicable law, any local creditor may challenge such distribution before the courts of the
Member State in which main insolvency proceedings have been opened in order to obtain a
distribution in accordance with the terms of the undertaking and the applicable law. In such
cases, no distribution shall take place until the court has taken a decision on the challenge.

8 Local creditors may apply to the courts of the Member State in which main insolvency
proceedings have been opened, in order to require the insolvency practitioner in the main
insolvency proceedings to take any suitable measures necessary to ensure compliance with the
terms of the undertaking available under the law of the State of the opening of main insolvency
proceedings.

9 Local creditors may also apply to the courts of the Member State in which secondary
insolvency proceedings could have been opened in order to require the court to take provisional
or protective measures to ensure compliance by the insolvency practitioner with the terms of
the undertaking.

10 The insolvency practitioner shall be liable for any damage caused to local creditors as
a result of its non-compliance with the obligations and requirements set out in this Article.

11 For the purpose of this Article, an authority which is established in the Member State
where secondary insolvency proceedings could have been opened and which is obliged under
Directive 2008/94/EC of the European Parliament and of the Council” to guarantee the payment
of employees' outstanding claims resulting from contracts of employment or employment
relationships shall be considered to be a local creditor, where the national law so provides.
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Article 37

Right to request the opening of secondary insolvency proceedings

1 The opening of secondary insolvency proceedings may be requested by:
a the insolvency practitioner in the main insolvency proceedings;
b any other person or authority empowered to request the opening of insolvency
proceedings under the law of the Member State within the territory of which the opening
of secondary insolvency proceedings is requested.

2 Where an undertaking has become binding in accordance with Article 36, the request
for opening secondary insolvency proceedings shall be lodged within 30 days of having received
notice of the approval of the undertaking.

Article 38

Decision to open secondary insolvency proceedings

1 A court seised of a request to open secondary insolvency proceedings shall
immediately give notice to the insolvency practitioner or the debtor in possession in the main
insolvency proceedings and give it an opportunity to be heard on the request.

2 Where the insolvency practitioner in the main insolvency proceedings has given an
undertaking in accordance with Article 36, the court referred to in paragraph 1 of this Article
shall, at the request of the insolvency practitioner, not open secondary insolvency proceedings
if it is satisfied that the undertaking adequately protects the general interests of local creditors.

3 Where a temporary stay of individual enforcement proceedings has been granted in
order to allow for negotiations between the debtor and its creditors, the court, at the request
of the insolvency practitioner or the debtor in possession, may stay the opening of secondary
insolvency proceedings for a period not exceeding 3 months, provided that suitable measures
are in place to protect the interests of local creditors.

The court referred to in paragraph 1 may order protective measures to protect the
interests of local creditors by requiring the insolvency practitioner or the debtor in
possession not to remove or dispose of any assets which are located in the Member State
where its establishment is located unless this is done in the ordinary course of business.
The court may also order other measures to protect the interest of local creditors during
a stay, unless this is incompatible with the national rules on civil procedure.

The stay of the opening of secondary insolvency proceedings shall be lifted by the court
of its own motion or at the request of any creditor if, during the stay, an agreement in
the negotiations referred to in the first subparagraph has been concluded.

The stay may be lifted by the court of its own motion or at the request of any creditor
if the continuation of the stay is detrimental to the creditor's rights, in particular if the
negotiations have been disrupted or it has become evident that they are unlikely to be
concluded, or if the insolvency practitioner or the debtor in possession has infringed
the prohibition on disposal of its assets or on removal of them from the territory of the
Member State where the establishment is located.

4 At the request of the insolvency practitioner in the main insolvency proceedings, the
court referred to in paragraph 1 may open a type of insolvency proceedings as listed in Annex
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A other than the type initially requested, provided that the conditions for opening that type
of proceedings under national law are fulfilled and that that type of proceedings is the most
appropriate as regards the interests of the local creditors and coherence between the main and
secondary insolvency proceedings. The second sentence of Article 34 shall apply.

Article 39

Judicial review of the decision to open secondary insolvency proceedings

The insolvency practitioner in the main insolvency proceedings may challenge the
decision to open secondary insolvency proceedings before the courts of the Member
State in which secondary insolvency proceedings have been opened on the ground that
the court did not comply with the conditions and requirements of Article 38.

Article 40

Advance payment of costs and expenses

Where the law of the Member State in which the opening of secondary insolvency
proceedings is requested requires that the debtor's assets be sufficient to cover in whole
or in part the costs and expenses of the proceedings, the court may, when it receives
such a request, require the applicant to make an advance payment of costs or to provide
appropriate security.

Article 41

Cooperation and communication between insolvency practitioners

1 The insolvency practitioner in the main insolvency proceedings and the insolvency
practitioner or practitioners in secondary insolvency proceedings concerning the same debtor
shall cooperate with each other to the extent such cooperation is not incompatible with the rules
applicable to the respective proceedings. Such cooperation may take any form, including the
conclusion of agreements or protocols.

2 In implementing the cooperation set out in paragraph 1, the insolvency practitioners
shall:

a as soon as possible communicate to each other any information which may be relevant
to the other proceedings, in particular any progress made in lodging and verifying
claims and all measures aimed at rescuing or restructuring the debtor, or at terminating
the proceedings, provided appropriate arrangements are made to protect confidential
information;

b explore the possibility of restructuring the debtor and, where such a possibility exists,
coordinate the elaboration and implementation of a restructuring plan;

¢ coordinate the administration of the realisation or use of the debtor's assets and affairs;
the insolvency practitioner in the secondary insolvency proceedings shall give the
insolvency practitioner in the main insolvency proceedings an early opportunity to
submit proposals on the realisation or use of the assets in the secondary insolvency
proceedings.
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3 Paragraphs 1 and 2 shall apply mutatis mutandis to situations where, in the main or in
the secondary insolvency proceedings or in any territorial insolvency proceedings concerning
the same debtor and open at the same time, the debtor remains in possession of its assets.

Article 42

Cooperation and communication between courts

1 In order to facilitate the coordination of main, territorial and secondary insolvency
proceedings concerning the same debtor, a court before which a request to open insolvency
proceedings is pending, or which has opened such proceedings, shall cooperate with any
other court before which a request to open insolvency proceedings is pending, or which has
opened such proceedings, to the extent that such cooperation is not incompatible with the rules
applicable to each of the proceedings. For that purpose, the courts may, where appropriate,
appoint an independent person or body acting on its instructions, provided that it is not
incompatible with the rules applicable to them.

2 In implementing the cooperation set out in paragraph 1, the courts, or any appointed
person or body acting on their behalf, as referred to in paragraph 1, may communicate
directly with, or request information or assistance directly from, each other provided that
such communication respects the procedural rights of the parties to the proceedings and the
confidentiality of information.

3 The cooperation referred to in paragraph 1 may be implemented by any means that
the court considers appropriate. It may, in particular, concern:

a coordination in the appointment of the insolvency practitioners;

communication of information by any means considered appropriate by the court;
coordination of the administration and supervision of the debtor's assets and affairs;
coordination of the conduct of hearings;

coordination in the approval of protocols, where necessary.

o oo o

Article 43

Cooperation and communication between insolvency practitioners and courts

1 In order to facilitate the coordination of main, territorial and secondary insolvency
proceedings opened in respect of the same debtor:

a an insolvency practitioner in main insolvency proceedings shall cooperate and
communicate with any court before which a request to open secondary insolvency
proceedings is pending or which has opened such proceedings;

b an insolvency practitioner in territorial or secondary insolvency proceedings shall
cooperate and communicate with the court before which a request to open main
insolvency proceedings is pending or which has opened such proceedings; and

c an insolvency practitioner in territorial or secondary insolvency proceedings shall
cooperate and communicate with the court before which a request to open other
territorial or secondary insolvency proceedings is pending or which has opened such
proceedings;

to the extent that such cooperation and communication are not incompatible with the
rules applicable to each of the proceedings and do not entail any conflict of interest.



6 Regulation (EU) 2015/848 of the European Parliament and of the Council of 20...
CHAPTER 1II
Document Generated: 2023-08-23
Changes to legislation: There are outstanding changes not yet made to Regulation (EU) 2015/848 of the
European Parliament and of the Council. Any changes that have already been made to the legislation appear in
the content and are referenced with annotations. (See end of Document for details) View outstanding changes

2 The cooperation referred to in paragraph 1 may be implemented by any appropriate
means, such as those set out in Article 42(3).

Article 44

Costs of cooperation and communication

The requirements laid down in Articles 42 and 43 shall not result in courts charging
costs to each other for cooperation and communication.

Article 45

Exercise of creditors' rights

1 Any creditor may lodge its claim in the main insolvency proceedings and in any
secondary insolvency proceedings.

2 The insolvency practitioners in the main and any secondary insolvency proceedings
shall lodge in other proceedings claims which have already been lodged in the proceedings for
which they were appointed, provided that the interests of creditors in the latter proceedings are
served by doing so, subject to the right of creditors to oppose such lodgement or to withdraw
the lodgement of their claims where the law applicable so provides.

3 The insolvency practitioner in the main or secondary insolvency proceedings shall
be entitled to participate in other proceedings on the same basis as a creditor, in particular by
attending creditors' meetings.

Article 46

Stay of the process of realisation of assets

1 The court which opened the secondary insolvency proceedings shall stay the process
of realisation of assets in whole or in part on receipt of a request from the insolvency practitioner
in the main insolvency proceedings. In such a case, it may require the insolvency practitioner in
the main insolvency proceedings to take any suitable measure to guarantee the interests of the
creditors in the secondary insolvency proceedings and of individual classes of creditors. Such
a request from the insolvency practitioner may be rejected only if it is manifestly of no interest
to the creditors in the main insolvency proceedings. Such a stay of the process of realisation of
assets may be ordered for up to 3 months. It may be continued or renewed for similar periods.

2 The court referred to in paragraph 1 shall terminate the stay of the process of realisation
of assets:

a at the request of the insolvency practitioner in the main insolvency proceedings;

b of its own motion, at the request of a creditor or at the request of the insolvency
practitioner in the secondary insolvency proceedings if that measure no longer appears
justified, in particular, by the interests of creditors in the main insolvency proceedings
or in the secondary insolvency proceedings.
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Article 47

Power of the insolvency practitioner to propose restructuring plans

1 Where the law of the Member State where secondary insolvency proceedings have
been opened allows for such proceedings to be closed without liquidation by a restructuring
plan, a composition or a comparable measure, the insolvency practitioner in the main insolvency
proceedings shall be empowered to propose such a measure in accordance with the procedure
of that Member State.

2 Any restriction of creditors' rights arising from a measure referred to in paragraph 1
which is proposed in secondary insolvency proceedings, such as a stay of payment or discharge
of debt, shall have no effect in respect of assets of a debtor that are not covered by those
proceedings, without the consent of all the creditors having an interest.

Article 48

Impact of closure of insolvency proceedings

1 Without prejudice to Article 49, the closure of insolvency proceedings shall not
prevent the continuation of other insolvency proceedings concerning the same debtor which are
still open at that point in time.

2 Where insolvency proceedings concerning a legal person or a company in the Member
State of that person's or company's registered office would entail the dissolution of the legal
person or of the company, that legal person or company shall not cease to exist until any
other insolvency proceedings concerning the same debtor have been closed, or the insolvency
practitioner or practitioners in such proceedings have given consent to the dissolution.

Article 49
Assets remaining in the secondary insolvency proceedings

If, by the liquidation of assets in the secondary insolvency proceedings, it is possible to
meet all claims allowed under those proceedings, the insolvency practitioner appointed
in those proceedings shall immediately transfer any assets remaining to the insolvency
practitioner in the main insolvency proceedings.

Article 50

Subsequent opening of the main insolvency proceedings

Where the proceedings referred to in Article 3(1) are opened following the opening of
the proceedings referred to in Article 3(2) in another Member State, Articles 41, 45, 46,

47 and 49 shall apply to those opened first, in so far as the progress of those proceedings
SO permits.
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Article 51

Conversion of secondary insolvency proceedings

1 At the request of the insolvency practitioner in the main insolvency proceedings, the
court of the Member State in which secondary insolvency proceedings have been opened may
order the conversion of the secondary insolvency proceedings into another type of insolvency
proceedings listed in Annex A, provided that the conditions for opening that type of proceedings
under national law are fulfilled and that that type of proceedings is the most appropriate as
regards the interests of the local creditors and coherence between the main and secondary
insolvency proceedings.

2 When considering the request referred to in paragraph 1, the court may seek
information from the insolvency practitioners involved in both proceedings.

Article 52

Preservation measures

Where the court of a Member State which has jurisdiction pursuant to Article 3(1)
appoints a temporary administrator in order to ensure the preservation of a debtor's
assets, that temporary administrator shall be empowered to request any measures to
secure and preserve any of the debtor's assets situated in another Member State, provided
for under the law of that Member State, for the period between the request for the
opening of insolvency proceedings and the judgment opening the proceedings.
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(1) Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the
protection of employees in the event of the insolvency of their employer (OJ L 283, 28.10.2008,

p. 36).


https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2008.283.01.0036.01.ENG
https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2008.283.01.0036.01.ENG
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