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Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017
supplementing Directive (EU) 2016/97 of the European Parliament and of the Council
with regard to information requirements and conduct of business rules applicable to
the distribution of insurance-based investment products (Text with EEA relevance)

CHAPTER III

ASSESSMENT OF SUITABILITY AND APPROPRIATENESS

SECTION 1

Assessment of suitability

Article 9

Information to be obtained for the purposes of the assessment of suitability

1 For the purposes of providing advice on an insurance-based investment product in
accordance with Article 30(1) of Directive (EU) 2016/97, insurance intermediaries or insurance
undertakings shall determine the extent of the information to be collected from the customer
or potential customer in light of all the features of the advice to be provided to the customer
or potential customer.

2 Without prejudice to the fact that, in accordance with Article 20(1) of Directive (EU)
2016/97, any contract proposed shall be consistent with the customer's demands and needs,
insurance intermediaries or insurance undertakings shall obtain from customers or potential
customers such information as is necessary for them to understand the essential facts about the
customer or potential customer and to have a reasonable basis for determining that their personal
recommendation to the customer or potential customer satisfies all of the following criteria:

a it meets the customer's or potential customer's investment objectives, including that
person's risk tolerance;

b itmeets the customer's or potential customer's financial situation, including that person's
ability to bear losses;

¢ it is such that the customer or potential customer has the necessary knowledge and
experience in the investment field relevant to the specific type of product or service.

3 The information regarding the customer's or potential customer's financial situation,
including that person's ability to bear losses, shall include, where relevant, information on the
source and extent of the customer's or potential customer's regular income, assets, including
liquid assets, investments and real property and the regular financial commitments. The level
of information gathered shall be appropriate to the specific type of product or service being
considered.

4 The information regarding the customer's or potential customer's investment
objectives, including that person's risk tolerance, shall include, where relevant, information on
the length of time for which the customer or potential customer wishes to hold the investment,
that person's preferences regarding risk taking, the risk profile, and the purposes of the
investment. The level of information gathered shall be appropriate to the specific type of product
or service being considered.
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5 Where the insurance intermediary or insurance undertaking does not obtain the
information required under Article 30(1) of Directive (EU) 2016/97, the insurance intermediary
or insurance undertaking shall not provide advice on insurance-based investment products to
the customer or potential customer.

6 When providing advice on an insurance-based investment product in accordance with
Article 30(1) of Directive (EU) 2016/97, an insurance intermediary or insurance undertaking
shall not make a recommendation where none of the products are suitable for the customer or
potential customer.

7 When providing advice that involves switching between underlying investment assets,
insurance intermediaries and insurance undertakings shall also collect the necessary information
on the customer's existing underlying investment assets and the recommended new investment
assets and shall undertake an analysis of the expected costs and benefits of the switch, such
that they are reasonably able to demonstrate that the benefits of switching are expected to be
greater than the costs.

Article 10

Reliability of information

Insurance intermediaries and insurance undertakings shall take reasonable steps to
ensure that the information collected about customers and potential customers for the
purposes of the assessment of suitability is reliable. Such steps shall include, but shall
not be limited to, the following:

(a) ensuring that customers are aware of the importance of providing accurate and up-to-
date information;

(b) ensuring that all tools, such as risk assessment profiling tools or tools to assess a
customer's knowledge and experience, employed in the suitability assessment process
are fit-for-purpose and are appropriately designed for use with their customers, with
any limitations identified and actively mitigated through the suitability assessment
process;

(©) ensuring that questions used in the process are likely to be understood by the customers
and to capture an accurate reflection of the customer's objectives and needs and the
information necessary to undertake the suitability assessment;

(d) taking steps, as appropriate, to ensure the consistency of customer information, such
as considering whether there are obvious inaccuracies in the information provided by
the customer.

Article 11

Communication with customers regarding the assessment of suitability

Insurance intermediaries and insurance undertakings shall not create any ambiguity
or confusion about their responsibilities in the process of assessing the suitability of
insurance-based investment products in accordance with Article 30(1) of Directive (EU)
2016/97. Insurance intermediaries and insurance undertakings shall inform customers,
clearly and simply, that the reason for assessing suitability is to enable them to act in
the customer's best interest.
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Article 12

Automated advice

The insurance intermediary's or insurance undertaking's responsibility to perform the
suitability assessment in accordance with Article 30(1) of Directive (EU) 2016/97 shall
not be reduced due to the fact that advice on insurance-based investment products is
provided in whole or in part through an automated or semi-automated system.

Article 13

Group insurance

With regard to group insurance the insurance intermediary or insurance undertaking
shall establish and implement a policy as to who shall be subject to the suitability
assessment in case an insurance contract is concluded on behalf of a group of members
and each individual member cannot take an individual decision to join. Such a policy
shall also contain rules on how that assessment will be done in practice, including from
whom information about knowledge and experience, financial situation and investment
objectives shall be collected.

The insurance intermediary or insurance undertaking shall record the policy established
pursuant to the first paragraph.

Article 14
Suitability statement

1 When providing advice on the suitability of an insurance-based investment product
in accordance with Article 30(1) of Directive (EU) 2016/97, insurance intermediaries and
insurance undertakings shall provide a statement to the customer (suitability statement) that
includes the following:

a an outline of the advice given;

b information on how the recommendation provided is suitable for the customer, in
particular how it meets:

(1) the customer's investment objectives, including that person's risk tolerance;
(i1) the customer's financial situation, including that person's ability to bear losses;
(ii1) the customer's knowledge and experience.

2 Insurance intermediaries and insurance undertakings shall draw customers' attention

to, and shall include in the suitability statement, information on whether the recommended
insurance-based investment products are likely to require the customer to seek a periodic review
of their arrangements.

3 Where an insurance intermediary or insurance undertaking has informed the customer
that it will carry out a periodic assessment of suitability, the subsequent statements after the
initial service is established may be limited to changes in the services or underlying investment
assets, and/or the circumstances of the customer without repeating all the details contained in
the first statement.
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4 Insurance intermediaries and insurance undertakings providing a periodic assessment
of suitability shall review, in accordance with the best interests of their customers, the suitability
of the recommended insurance-based investment products at least annually. The frequency of
this assessment shall be increased depending on the characteristics of the customer, such as the
risk tolerance, and the nature of the recommended insurance-based investment product.

SECTION 2

Assessment of appropriateness

Article 15

Assessment procedure

Without prejudice to the fact that, in accordance with Article 20(1) of Directive (EU)
2016/97, any contract proposed shall be consistent with the customer's demands and
needs, insurance intermediaries or insurance undertakings shall determine whether the
customer has the necessary knowledge and experience in order to understand the risks
involved in relation to the service or product proposed or demanded when assessing
whether an insurance service or product distributed in accordance with Article 30(2) of
Directive (EU) 2016/97 is appropriate for the customer.

Article 16

Non-complex insurance-based investment products

An insurance-based investment product shall be considered as non-complex for the
purposes of Article 30(3)(a)(ii) of Directive (EU) 2016/97 where it satisfies all of the
following criteria:

(a) it includes a contractually guaranteed minimum maturity value which is at least the
amount paid by the customer after deduction of legitimate costs;

(b) it does not incorporate a clause, condition or trigger that allows the insurance
undertaking to materially alter the nature, risk, or pay-out profile of the insurance-
based investment product;

(©) it provides options to surrender or otherwise realise the insurance-based investment
product at a value that is available to the customer;

(d) it does not include any explicit or implicit charges which have the effect that, even
though there are technically options to surrender or otherwise realise the insurance-
based investment product, doing so may cause unreasonable detriment to the customer
because the charges are disproportionate to the cost to the insurance undertaking;

(e) it does not in any other way incorporate a structure which makes it difficult for the
customer to understand the risks involved.
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SECTION 3

Provisions common to the assessment of suitability and appropriateness

Article 17

Information to be obtained from the customer

1 For the purposes of Article 30(1) and (2) of Directive (EU) 2016/97, the necessary
information to be obtained by insurance intermediaries and insurance undertakings with regard
to the customer's or potential customer's knowledge and experience in the relevant investment
field shall include, where relevant, the following, to the extent appropriate to the nature of the
customer, and the nature and type of product or service offered or demanded, including their
complexity and the risks involved:

a the types of service, transaction, insurance-based investment product or financial
instrument with which the customer or potential customer is familiar;

b the nature, number, value and frequency of the customer's or potential customer's
transactions in insurance-based investment products or financial instruments and the
period over which they have been carried out;

¢ the level of education, and profession or relevant former profession of the customer or
potential customer.

2 The insurance intermediary or insurance undertaking shall not discourage a customer
or potential customer from providing information required for the purposes of Article 30(1) and
(2) of Directive (EU) 2016/97.

3 Where information required for the purposes of Article 30(1) or (2) of Directive (EU)
2016/97 has already been obtained pursuant to Article 20 of Directive (EU) 2016/97, insurance
intermediaries and insurance undertakings shall not request it anew from the customer.

4 The insurance intermediary or insurance undertaking shall be entitled to rely on the
information provided by its customers or potential customers unless it is aware or ought to be
aware that the information is manifestly out of date, inaccurate or incomplete.

Article 18

Periodic report

1 Without prejudice to Article 185 of Directive 2009/138/EC of the European Parliament
and of the Council®, the insurance intermediary or insurance undertaking shall provide the
customer with a periodic report, on a durable medium, of the services provided to and
transactions undertaken on behalf of the customer.

2 The periodic report required under paragraph 1 shall provide a fair and balanced
review of the services provided to and transactions undertaken on behalf of that customer during
the reporting period and shall include, where relevant, the total costs associated with these
services and transactions, and the value of each underlying investment asset.

3 The periodic report required under paragraph 1 shall be provided at least annually.
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Article 19

Retention of records

1 Without prejudice to the application of Regulation (EU) 2016/679 of the European
Parliament and of the Council®, insurance intermediaries and insurance undertakings shall
maintain records of the assessment of suitability or appropriateness undertaken in accordance
with Article 30(1) and (2) of Directive (EU) 2016/97. The records shall include the information
obtained from the customer and any documents agreed with the customer, including documents
that set out the rights of the parties and the other terms on which the insurance intermediary
or insurance undertaking will provide services to the customer. Such records shall be retained
for at least the duration of the relationship between the insurance intermediary or insurance
undertaking and the customer.

2 In the case of an assessment of suitability undertaken in accordance with Article 30(1)
of Directive (EU) 2016/97, the record shall further include the following:

a the result of the suitability assessment;

b the recommendation made to the customer and the statement provided in accordance
with Article 14(1) of this Regulation;

¢ any changes made by the insurance intermediary or insurance undertaking with regard
to the suitability assessment, in particular any change to the customer's risk tolerance;

d any changes to the underlying investment assets.

3 In the case of an assessment of appropriateness undertaken in accordance with Article
30(2) of Directive (EU) 2016/97, the record shall further include the following:

a the result of the appropriateness assessment;

b any warning given to the customer where the insurance-based investment product was
assessed as potentially inappropriate for the customer, whether the customer asked
to proceed with concluding the contract despite the warning and, where applicable,
whether the insurance intermediary or insurance undertaking accepted the customer's
request to proceed with concluding the contract;

¢ any warning given to the customer where the customer did not provide sufficient
information to enable the insurance intermediary or insurance undertaking to assess the
appropriateness of the insurance-based investment product, whether the customer asked
to proceed with concluding the contract despite the warning and, where applicable,
whether the insurance intermediary or insurance undertaking accepted the customer's
request to proceed with concluding the contract.

4 The records shall be retained in a medium that allows the storage of information in a
way accessible for future reference by the competent authority. The competent authority shall
be able to access them readily, to reconstitute each element in a clear and accurate manner and
to identify easily any changes, corrections or other amendments, and the contents of the records
prior to such modifications.
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(1) Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on
the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (OJ L 335,
17.12.2009, p. 1).

(2) Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation)
(OJL 119,4.5.2016, p. 1).
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